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NOTICE OF TELECONFERENCE
ENFORCEMENT COMMITTEE MEETING

Committee Members
Laurence Adams, D.C., Chair
David Paris, D.C.

Rafael Sweet

The Board of Chiropractic Examiners’ (Board) Enforcement Committee will meet by
teleconference on:

Thursday, October 6, 2022
2:30 p.m. to 4:30 p.m.

(or until completion of business)
The Committee may take action on any agenda item.

Note: Pursuant to the statutory provisions of Government Code section 11133, neither a
public location nor teleconference locations are provided. Due to potential technical
difficulties or time constraints, members of the public may also submit written comments to
the Board on any agenda item by Tuesday, October 4, 2022. Written comments should be
directed to chiro.info@dca.ca.gov for Board consideration.

Important Notice to the Public: The Committee will hold a public meeting via Webex
Events. To access and participate in the meeting, please click on, or copy and paste into a
URL field, the link below:

https://dca-meetings.webex.com/dca-meetings/ji.php?MTID=m9932726f13c053a674b5fb31fe37236f

If joining using the link above
Webinar number: 2498 688 3862
Webinar password: BCE10062022

If joining by phone
+1-415-655-0001 US Toll
Access code: 249 868 83862
Passcode: 22310062

Instructions to connect to the meeting can be found at the end of this agenda.

AGENDA
1. Call to Order / Roll Call / Establishment of a Quorum

2. Review and Possible Approval of December 3, 2021 Committee Meeting Minutes
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3. Update on Board’s Enforcement Program

4. Review, Discussion, and Possible Recommendation Regarding Proposed Changes
to the Record Keeping and Retention Requirements for Chiropractic Patient
Records (California Code of Regulations [CCR], Title 16, section 318)

5. Review, Discussion, and Possible Recommendation Regarding Proposed Changes
to the Board’s Disciplinary Guidelines and Model Disciplinary Orders and
Implementation of the Uniform Standards for Substance Abusing Licensees (CCR,
Title 16, section 384)

6. Review, Discussion, and Possible Recommendation Regarding Proposed
Regulations for Disciplinary Decisions Involving Sexual Contact with a Patient and
Required Actions Against Registered Sex Offenders (add CCR, Title 16, sections
384.1 and 384.2)

7. Public Comment for Items Not on the Agenda
Note: Members of the public may offer public comment for items not on the agenda.
However, the Committee may not discuss or take action on any matter raised during this
public comment section that is not included on this agenda, except to decide whether to
place the matter on the agenda of a future meeting. [Government Code Sections 11125,
11125.7(a).]

8. Future Agenda Items
Note: Members of the Committee and the public may submit proposed agenda items for
a future Committee meeting. However, the Committee may not discuss or take action on
any proposed matter except to decide whether to place the matter on the agenda of a
future meeting. [Government Code Section 11125.]

9. Adjournment

This agenda can be found on the Board’s website at www.chiro.ca.gov. The time and order
of agenda items are subject to change at the discretion of the Committee Chair and may be
taken out of order. In accordance with the Bagley-Keene Open Meeting Act, all meetings of
the Board are open to the public.

Government Code section 11125.7 provides the opportunity for the public to address each
agenda item during discussion or consideration by the Committee prior to it taking any action
on said item. Members of the public will be provided appropriate opportunities to comment on
any issue before the Committee, but the Committee Chair may, at their discretion, apportion
available time among those who wish to speak. Members of the public will not be permitted
to yield their allotted time to other members of the public to make comments. Individuals may
appear before the Committee to discuss items not on the agenda; however, the Committee
can neither discuss nor take official action on these items at the time of the same meeting
(Government Code sections 11125 and 11125.7(a)).
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This meeting is being held via Webex Events. The meeting is accessible to individuals with
disabilities. A person who needs a disability-related accommodation or modification to
participate in the meeting may make a request by contacting the Board at:

Telephone: (916) 263-5355 Mailing Address:

Email: chiro.info@dca.ca.gov Board of Chiropractic Examiners

Telecommunications Relay Service: Dial 711 1625 N. Market Blvd., Suite N-327
Sacramento, CA 95834

Providing your request at least five (5) business days before the meeting will help to ensure
availability of the requested accommodation.
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Webex Public Access Guide

Getting Connected

If joining using the meeting link

e Click on the meeting link. This can be found in the meeting notice you received.

a If you have not previously used Webex on your
device, your web browser may ask if you want to

open Webex. Click “Open Cisco Webex Start” or
“Open Webex"”, whichever option is presented.
DO NOT click *Join from your browser”, as you will
not be able to participate during the meeting.

e Enter your name and email address.
Click “Join as a guest” .
Accept any request for permission to
use your microphone and/or camera.

i y e
pon isco Webex Start?
fdca-mastiogs wobe.com wants o open tis appicaton. /

Click Open Webex on the prompt.
If the prompt doesn't appear, click Launch Event instead.

Launch Event

Don't have Webex? Download it now.

Having trouble with the app? Join from your browser.

0 i |
in the event &
gnintostat the event.
- - sconi
“Cisco Webex Meetings"” would
like to access the microphone.
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5
also uses ye
| automatically discover and connect 1o grug
o nearby Cisco devices,
mati leo

tes.

Don't Allow OK

OR

If joining from Webex.com

e Click on “Join a Meeting” at the top of the Webex window.

U™ webeXx rroducts v Pricing Davicos v Solutions ~  Resources

by €IS€O

Join a Meating  Sign In v Start For Free

0 Enter the meeting/event number w

and click “Continue” . Enter the
event password and click *OK" .
This can be found in the meeting [

Enter the meeting number o

To view more information about the event, enter the event password.

notfice you received.

e The meeting information will Back to List
be displayed. Click “Join Test oo
Everﬂ-” X Jones, Shelly@DCA 9:45 AM - 9:55 AM

(UTC-07:00) Pacific Time (US & Canada)

Join information

Event number: 2482 000 5913

Enter the event password

Thursday, Oct 14 2021

OR

Connect via telephone*:

You may also join the meeting by calling in using the phone number, access code, and

passcode provided in the meeting notice.
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Webex Public Access Guide Audio

Microphone

Microphone control (mute/unmute — S Startid e
. A nmute -~ arcvideo -~ are
button) is located on the command row.

9 Mute ~ Green microphone = Unmuted: People in the meeting can hear you.

2 Unmute ~ Red microphone = Muted: No one in the meeting can hear you.

Note: Only panelists can mute/unmute their own
microphones. Attendees will remain muted unless the
moderator enables their microphone at which time the
attendee will be provided the ability to unmute their
microphone by clicking on “Unmute Me". ) CGlE

Unmute yourself

If you cannot hear or be heard

Click on the bottom facing arrow located on the 4 Spesker

MU-I-e/U nmu Te bU -H-Oh Use system setting (Realtek(R) Audio)
+ Speakers/Headphones (Realtek(R) Audic)

0 Microphone

From the pop-up window, select a different:
* Microphone option if participants can’t hear you.

+ Use system setting (Realtek(R) Audio)

Microphone Array (Realtek(R) Audio)

» Specaker option if you can't hear parficipants. i
& Settings...
If your microphone volume is too low or too high % Speaker
Use system setting (Realtek(R) Settings
Locate the command row - click on the boftom  Speakers/Headohones (Realtell gy eqper

facing arrow located on the Mute/Unmute button. =" e -
+ Use system setting (Realtek(R) Output level

Output volume

. Microphone Array (Realtek(R) 4
From the pop-up window: R f Microphone
. Click on “Settings...": PR (” - -
» Drag the “Input Volume” located under 2 Switch audio
microphone settings to adjust your volume. A S

Sync mute button status on microphone device

Music mode @
Audio Connectivity Issues

If you are connected by computer or tablet and you have audio issues or no
microphone/speakers, you can link your phone through Webex. Your phone will then
become your audio source during the meeting.

O Cisco Webex Events (&) Event Info fde menu bar A
C“Ck on “AUdiO & Video” from The menu bOr. File Edit Share View Audio & Video Participant Ewvent Help

Ear‘tlnpani Event Help |
Switch Audio... Audio connection

m H H 1}
SG'GCT SW”‘Ch AUle from fhe drOp-dOWﬂ Speaker and Microphone Settings...
menu. } ﬁusictm:de N C;r\t /_\P
Unmute temporanly oy holding >pa ‘
K )
Camera...
Change Virtual Background... You're using computer for audio. &

Select the “Call In” option and following
the directions.

Connect to a Video System...
Switch audio /




Webex Public Access Guide Public Comment

The question-and-answer feature (Q&A) is utilized for questions or comments. Upon
direction of the meeting facilitator, the moderator will open the Q&A panel for meeting
participants to submit questions or comments. NOTE: This feature is not accessible to those

joining the meeting via telephone.

0 Access the Q&A panel at the bottom right of the Webex display:
+ Click on the icon that looks like a “¢" inside of a square, or Qah

« Click on the 3 dotfs and select "Q&A". a
= Captions & Highlights

Mute Panelists | © Notes /
'.E - ° 2 Participants O Chat

Q In the text box:

« Select "All Panelists” in the dropdown menu, '
+ Type your question/comment into the text Ask | Al Panelsts

box, and
« Click "Send".

— OR

If connected via telephone:
 Utilize the raise hand feature by pressing *6 to raise your hand.
» Repeat this process to lower your hand.

e The moderator will call you by name and indicate a request has been sent to unmute
your microphone. Upon hearing this prompt:
+ Click the Unmute me button on the pop-up box that appears.

@ Stay muted

— OR

If connected via telephone:
* Press *3 to unmute your microphone.



Webex Public Access Guide Closed Captioning

Webex provides real-time closed captioning displayed in a dialog box on your screen. The
captioning box can be moved by clicking on the box and dragging it to another location
on your screen.

Public comments today. We will be utilizing the question and answer feature in

The closed captioning can be hidden from view Show captions (Ctrl + Shift + A)
by clicking on the closed captioning icon. You
can repeat this action to unhide the dialog box. Hide captions (Ctrl + Shift + A)

You can select the language to be displayed by
clicking the drop—down arrow next to the closed Closed caption options for speech recognition
captioning icon.

O

Choose your spoken language:

English v
English

Francais
French

Deutsch
German
Espariol
Spanish

You can view the closed captioning dialog box
with a light or dark background or change the
font size by clicking the 3 dots on the right side of
the dialog box.

Jones, Shelly

Webex

A: Public comments today. We will be utilizing the question and answer feature in

I Use light background

Font size

aptions and highlights
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Agenda Item 1
October 6, 2022

Call to Order, Roll Call, and Establishment of a Quorum

Purpose of the Item

Laurence Adams, D.C., Chair of the Board’s Enforcement Committee, will call the
meeting to order. Roll will be called by David Paris, D.C.

Committee Members
Laurence Adams, D.C., Chair
David Paris, D.C.

Rafael Sweet
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Agenda Iltem 2
October 6, 2022

Review and Possible Approval of December 3, 2021 Committee Meeting Minutes

Purpose of the Item

The Committee will review and possibly approve the minutes of the previous meeting.

Action Requested

The Committee will be asked to make a motion to approve the December 3, 2021
Committee meeting minutes.

Attachment

e December 3, 2021 Enforcement Committee Meeting Minutes (Draft)
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BOARD OF CHIROPRACTIC EXAMINERS
ENFORCEMENT COMMITTEE
MEETING MINUTES
December 3, 2021

In accordance with the statutory provisions of Government Code section 11133, the
Enforcement Committee of the Board of Chiropractic Examiners (Board) met via
teleconference/Webex Events with no physical public locations on December 3, 2021.

Committee Members Present
David Paris, D.C., Chair
Laurence Adams, D.C.

Rafael Sweet.

Staff Present

Robert Puleo, Executive Officer

Kristin Walker, Assistant Executive Officer

Connie Bouvia, Enforcement Manager

Amanda Campbell, Enforcement Analyst

Tammi Pitto, Enforcement Analyst

Jason Hurtado, Board Counsel, Attorney lll, Department of Consumer Affairs (DCA)

1. Call to Order & Establishment of a Quorum

Dr. Paris called the meeting to order at 9:01 a.m. Dr. Adams called the roll. All members
were present, and a quorum was established.

2. Approval of October 16, 2020 Meeting Minutes

Motion: Dr. Paris moved to approve the minutes of the October 16, 2020
Enforcement Committee meeting.

Second: Mr. Sweet seconded the motion.

Discussion: Dr. Paris asked if DCA has restarted the expert witness program that was
placed on hold due to COVID-19. Mr. Puleo replied the program is still on hold and staff
is monitoring the status. Dr. Paris asked about the status of enforcement statistical data
showing the percentage of failed continuing education (CE) audits. Ms. Walker replied
that the information will be included when the Board resumes the CE audits.

Public Comment: Victor Tong, D.C. brought up an issue regarding the change in video
conference requirements starting in January 2022, and opined there seems to be some
potential violations of the Americans with Disabilities Act concerning people with
medical conditions who cannot attend live seminars. He suggested this might be
something that the Board will need to discuss, find a solution, and permanently change
the regulation.
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Marcus Strutz, D.C. provided statistics on a survey in light of the fact that the DCA is
terminating the CE internet-based waiver at the end of the December 2021. He stated
99% of the chiropractors surveyed would like to have live requirements to be done in
person or via internet-based Zoom, 97% think technique should have the option of
being taught via Zoom as well, and 77% have legitimate concerns about going back to
live seminars in January 2022 due to COVID. He requested to put this item on the
agenda for the December 16, 2021 Board meeting, expedite the approval of internet-
based CE as a permanent option, and ask DCA to immediately reinstate the current
waiver.

Vote: 3-0 (Dr. Paris-AYE, Dr. Adams-AYE, and Mr. Sweet-AYE).
Motion: Carried.

3. Review, Discussion, and Possible Action Regarding the Expert Witness
Recruitment and Selection Process

Ms. Walker provided an update on the Board’s expert withess program and explained
for the past few years, the Committee has worked with staff to enhance the selection
process, including the criteria, standards, training materials, and application. She
indicated staff is requesting the Board’s authorization to initiate the recruitment process
for additional experts for the Enforcement Program and shared a proposed timeline for
the recruitment efforts.

Dr. Adams commended the staff on their work in improving the expert witness program.
Dr. Paris concurred with Dr. Adams and asked if staff is considering having an annual
recruitment calendar with ongoing recruitments. Mr. Puleo agreed that the Board should
conduct this recruitment annually and explained that videoconference technology will
allow the interview portion of the process to be conducted more frequently or as needed
when seeking an expert with a particular specialty or expertise.

Dr. Adams asked if there is a waiting period for prior Board members before they are
eligible to be utilized for expert consultation. Mr. Puleo replied that he does not believe
there is a waiting period. Mr. Hurtado disagreed and stated he will look into the issue
and respond at the next Board meeting.

Mr. Sweet asked if this differs from how the Board recruited experts in the past.

Mr. Puleo explained in the past, the Board had periodic recruitments and staff would
review and screen applications and schedule trainings. He stated anyone who attended
the training was then eligible to serve as an expert, but now the Committee has
developed a more robust screening process, including a written exercise and an
interview with Committee members.

Dr. Paris asked if DCA may produce some standardized interview questions through
their expert witness program that is currently on hold. Ms. Walker stated she does not
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recall interview questions being one of the items that was included in the program. She
shared the idea was to develop standardized training materials and a guidebook.

Motion: Dr. Paris moved to recommend to the Board that they authorize staff to
initiate the recruitment process for subject matter experts for the Board’s
Enforcement Program in January 2022.

Second: Dr. Adams seconded the motion.

Public Comment: Philip Rake, D.C. stated he is aware of some problems in the past
with deputy attorney generals being unsatisfied with some of the experts’ lack of
knowledge of the terminology and the law pertaining to specific definitions like
negligence and incompetence, and he offered his services to help the Board write
certain questions or examples. He stated the Attorney General’s office expects sharp
expert withesses because opposing defense attorneys have eviscerated some of the
Board’s experts in the past at administrative hearings.

Sarb Dhesi, D.C. concurred with Dr. Rake and added he thinks a feedback system
would be ideal for the reviewers. He shared the training provides some guidance, but
ongoing feedback and the ability to ask questions, even to other experts as a reference,
would be ideal and can be made part of the training program. He stated it would go
much further in developing the experts, so they do not get into situations where they are
not making the right comments or not looking at the right laws or regulations.

Lewis Meltz, D.C. asked if there will be an initial screening process that would identify
the qualifications, credibility, and competence of those people that are interested and
what criteria will be used to initially screen those that may be unqualified or ill-equipped.

Dr. Adams asked if there is a provision that our experts should have advanced
certification in specialty areas, such as orthopedics, neurology, or pediatrics. Mr. Puleo
explained the applicants are asked to identify any specialties or advanced certifications
during the recruitment process and staff is seeking a diverse pool of experts so staff can
select an appropriate expert for each type of case.

Dr. Paris suggested including information regarding specific needs or areas of practice
during the recruitment announcement. Mr. Puleo concurred.

Vote: 3-0 (Dr. Paris-AYE, Dr. Adams-AYE, and Mr. Sweet-AYE).

Motion: Carried.
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4. Review, Discussion, and Possible Action Regarding the Record Keeping
Requirements for Chiropractic Patient Records (California Code of
Regulations, Title 16, Section 318)

Ms. Walker explained the Board’s current record keeping regulation outlines the
minimum requirements for documenting and maintaining chiropractic patient records;
however, it does not specify the necessary documentation for the patient history,
complaint, diagnosis/analysis, and treatment, and it does not differentiate between an
initial patient encounter and an established patient visit. She shared as a result, the
Board’s Enforcement Program must often rely on expert opinions regarding the
standard of care to support inadequate record keeping violations. She stated staff
included a copy of comparable regulations from Colorado and Texas for reference and
asked the Committee to discuss whether it may be appropriate to develop language to
amend California Code of Regulations (CCR), title 16, section 318.

Dr. Paris offered his support and suggested reviewing the Centers for Medicare and
Medicaid Services (CMS) guidelines for coding and reporting of evaluation and
management services. He also suggested utilizing those guidelines as a baseline for
documentation requirements. Mr. Puleo explained staff will need to rely heavily on the
expertise of the licensee Board members in evaluating the appropriate requirements for
documenting the initial and follow-up patient visits. He suggested making the regulation
as specific as possible, so the expectations are clear to licensees.

Mr. Hurtado recommended the Committee direct staff to work with the Board’s
regulatory counsel on any amendments to CCR, title 16, section 318, before proposed
language is presented to the full Board.

Dr. Adams agreed with the discussion and shared the Colorado and Texas regulations
are very clear. He also stated the SOAP note format is not currently codified even
though it is taught in all of the chiropractic colleges. Dr. Paris commented that he does
not think SOAP notes should be mandated in the regulation and shared that he prefers
the Texas regulatory language because it is broad and comprehensive, and would work
well to ensure public protection.

Public Comment: Dr. Rake stated this is a great topic and the requirements for record
keeping are outdated and need to be updated. He shared these are the issues he is up
against as an expert. He stated he has not reviewed the Texas requirements for record
keeping and opined SOAP notes are the standard of care but not codified.

Brian Killeen, D.C. agreed with Dr. Rake and Dr. Adams, and stated this whole process
needs to be revamped. He shared he has done work for the Board for a number of
years, and there are defense experts who appear at Board administrative hearings and
testify that if it is not codified, it is okay. He also stated he feels there needs to be a
distinction between the standard of care and minimum levels of competency.
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5. Review, Discussion, and Possible Action Regarding Proposed Statutory
Language to Amend Business and Professions Code Section 1007,
subdivision (c) - Specified Exemptions to the Patient Notification Requirement
for Licensees Placed on Probation by the Board

Ms. Walker explained Senate Bill 1448 (Hill, Chapter 570, Statutes of 2018), known as
the Patient’s Right to Know Act of 2018, added Business and Professions Code (BPC)
section 1007, which requires licensees placed on probation by the Board on or after
July 1, 2019, to provide a separate disclosure to their patients notifying them of their
probation status. She stated BPC section 1007, subdivision (c), specifies the
exemptions to this notification requirement; however, some of these exemptions are not
applicable to doctors of chiropractic or can be misused to avoid making the notification.
She shared staff prepared proposed language to amend BPC section 1007 for the
Committee’s review and discussion, and suggested including this proposal in the New
Issues section of the Board’s Sunset Review Report to the Legislature.

Dr. Paris suggested discussing situations where this disclosure would not be possible or
if it is even reasonable to have any exceptions to the requirement. He acknowledged
there are chiropractors embedded in emergency rooms and that could be defined. He
also suggested discussing and defining the situation where a licensee does not have a
direct treatment relationship with the patient, as his impression is that the intent is for
licensees conducting evaluations, such as QME, where there is no anticipation of
providing treatment; instead, they are performing an evaluation and writing a report.

Ms. Walker provided an example of a group practice with multiple chiropractors each
with their own patient pools — if only one of the chiropractors is on probation, the other
chiropractors’ patients would not need to be notified of the probation status because
there is no treatment relationship. Mr. Puleo opined it would be a matter of if the
treatment is immediately necessary and the disclosure would be impossible in those
circumstances.

Dr. Adams asked for clarification of when the licensee on probation would not be
required to notify the patient. Mr. Puleo responded that he thinks the exemptions are not
clear, but the licensee should notify the patient they will be treating even if the person is
not their patient. Dr. Adams added he believes a group setting scenario is more
common than a patient being incapacitated and unable to be informed.

Public Comment: A caller identified as Nick asked to discuss the importance of the CE
requirements in hopes it could be placed on the agenda for the next meeting.

Motion: Dr. Paris moved to recommend to the Board to include the proposal to
amend Business and Professions Code section 1007 in the New Issues Section of
the Board’s Sunset Review Report.

Second: Mr. Sweet seconded the motion.
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Public Comment: None.
Vote: 3-0 (Dr. Paris-AYE, Dr. Adams-AYE, and Mr. Sweet-AYE).
Motion: Carried.
6. Review, Discussion, and Possible Action regarding:
A. Consumer Protection Enforcement Initiative (CPEI)

Ms. Walker updated the Committee on the status of the CPEI regulation package
and shared that staff recommends dividing the package into separate portions
grouped by general topic to expeditiously move them forward.

Dr. Paris expressed his support for the plan. Mr. Sweet agreed with Dr. Paris.

Motion: Dr. Paris moved to approve staff’s plan to develop and update the
proposed language for each of the CPEI regulations and present those to the
Committee for review and discussion at a future meeting.

Second: Mr. Sweet seconded the motion.

Public Comment: None.

Vote: 3-0 (Dr. Paris-AYE, Dr. Adams-AYE, and Mr. Sweet-AYE).
Motion: Carried.

B. The Board’s Disciplinary Guidelines and Model Disciplinary Orders and
Implementation of the Uniform Standards for Substance Abusing
Licensees (California Code of Regulations, Title 16, Section 384)

Ms. Walker explained the Board has been working on updates to the Disciplinary
Guidelines and Model Disciplinary Orders and the implementation of the Uniform
Standards for Substance Abusing Licensees. She stated the Board previously voted
on “trigger” language for the application of the Uniform Standards and selected the
option of finding evidence establishing that the respondent is a substance-abusing
licensee after providing them with notice and conducting a hearing. She shared
additional work must be done on the proposed changes to the disciplinary guidelines
and staff will bring suggestions to the Committee for review and discussion at a
future meeting.

Public Comment: None.
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7. Public Comment for Items Not on the Agenda

Dr. Strutz stated CE providers and about 8,000 licensees have communicated to him
and he is just acting as the spokesperson on their behalf. He shared they are requesting
that this item be placed on the agenda of the next meeting and that they be provided
with a longer period of time to talk, such as five to 10 minutes, so they can go in-depth.
He further stated he wrote a letter to Mr. Puleo and believes it was shared with the
Board members with hundreds of testimonials regarding attendance issues and lawsuit
concerns. He stated the Board is having teleconference meetings due to COVID but
licensees must go back to live seminars in January 2022 where they have a high
chance of getting sick. He reiterated his request for the Board to place this item on the
agenda of the next meeting and ask DCA to immediately reinstate the current waiver.

A caller identified as Vijay stated she hopes the Board would consider continuing to
allow virtual seminars for CE requirements.

Nick Campos, D.C. wanted to reiterate what Dr. Strutz shared with the Board and stated
the issue is of importance for the reasons Dr. Strutz stated and provided in his written
report, so hopefully the item is placed on the agenda of the next meeting.

Cliff Tao, D.C. echoed the same sentiment and requested that the CE issue be placed
on the agenda of the next meeting out of concerns for public safety.

8. Future Agenda Items

Dr. Paris requested a future agenda item for discussion and feedback on the expert
witness program from the public and licensees.

Public Comment: Dr. Meltz reiterated Dr. Rake’s comments and requested that the
Board utilize those who previously served as experts and have successfully completed
cases during the evaluation process.

9. Adjournment

Dr. Paris adjourned the meeting at 10:25 a.m.
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Agenda Item 3
October 6, 2022

Update on Board’s Enforcement Program

Purpose of the Item

The Executive Officer and Board staff will provide the Committee with an update on the
Board’s Enforcement Program activities and statistics.

Action Requested

This agenda item is informational only and provided as a status update to the
Committee. No action is required or requested at this time.

Attachment

e Executive Officer's September 30, 2022 Memo to Committee Members Regarding
Enforcement Program Activities and Statistics
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MEMORANDUM Agenda ftem 5

DATE September 30, 2022

TO Membgrs of the Board of Chiropractic Examiners’ Enforcement
Committee

FROM Kristin Walker, Executive Officer

SUBJECT Update on Board’s Enforcement Program

This report provides an overview of recent Board of Chiropractic Examiners’ (BCE)
Enforcement Program activities.

Expert Recruitment

The Enforcement Committee worked with staff to enhance BCE’s expert withess
selection criteria, standards, process, training materials, and application. Staff also
compiled a sample case and obtained sample reports from three experts, and plans to
use this information to create an expert report template and as a baseline to evaluate
the writing samples that will be submitted by applicants.

In late fall 2022, BCE will begin the recruitment process for additional expert witnesses
for the Enforcement Program with plans to finalize the selections, execute contracts with
selected applicants, and conduct a training session in spring 2023.

Legislation Affecting the Board

Senate Bill 1434 (Roth, Chapter 623, Statutes of 2022) State Board of Chiropractic
Examiners. This bill requires the Board to: 1) be subject to review by the appropriate
policy committees of the Legislature as if the practice act was scheduled to be repealed
on January 1, 2027; and 2) include the telephone numbers and email addresses of
licensees in the Board’s directory and require licensees to immediately notify the Board
of a change of contact information. In addition, this bill removes specified exemptions
from the probation status disclosure requirement for licensees placed on probation by
the Board. This bill also implements an updated fee schedule for the Board and

directs the Board to submit a report to the Legislature that contains an update on the
status of the Board'’s license fee structure and whether the Board needs to consider
plans for restructuring its license fees. This bill passed on August 29, 2022, and was
signed by Governor Newsom on September 27, 2022.
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Proposed Regulations Affecting the Enforcement Program

Delegation of Authority to the Assistant Executive Officer and Citation Program
(California Code of Regulations [CCR], Title 16, Sections 306, 389, 390, 390.3,
390.4, and 390.5): This regulatory proposal will delegate to the Assistant Executive
Officer the authority to expedite enforcement and administrative functions on behalf of
the Executive Officer. Additionally, this proposal will ensure consistency with Business
and Professions Code section 125.9 regarding BCE’s citation program and criteria
established for evaluating compliance with a citation and order of abatement. BCE plans
to notice this package in FY 2022-23.

Disciplinary Guidelines and Uniform Standards for Substance Abusing Licensees
(CCR, Title 16, Section 384): Staff has been developing a regulatory proposal to
update the Disciplinary Guidelines and Model Disciplinary Orders and implement the
Uniform Standards for Substance Abusing Licensees, and has determined that
additional changes are necessary prior to proceeding with the regulatory process. Staff
plans to collaborate with DCA regulatory legal counsel to make necessary updates and
revisions to BCE'’s Disciplinary Guidelines and present proposed language to amend
CCR, title 16, section 384, incorporate the revised Disciplinary Guidelines by reference,
and implement the Uniform Standards to the Enforcement Committee, and ultimately
the Board, for review and discussion at future meetings in 2022.

Proposals Related to Consumer Protection Enforcement Initiative (CPEI): These
regulatory proposals will add or amend 12 sections of BCE’s regulations to establish
stricter reporting and disclosure requirements for licensees and applicants and increase
BCE’s enforcement authority. Staff had been working on a single CPEI regulation
package and determined that additional changes are necessary to portions of the
proposed language prior to proceeding with the regulatory process. To expeditiously
move this proposal forward, BCE has divided this proposal into six smaller regulation
packages grouped by general topic. Staff is developing each of these proposals for
presentation to the Enforcement Committee, and ultimately the Board, for review and
discussion at future meetings.

Record Keeping Requirements for Chiropractic Patient Records, Including
Retention and Disposition of Records Upon Closure of Practice or
Death/Incapacity of Licensee (CCR, Title 16, Section 318): This proposal will update
the record keeping requirements to specify the necessary documentation for the patient
history, complaint, diagnosis/analysis, and treatment and to differentiate between an
initial patient encounter and an established patient visit. In addition, this proposal will
specify the retention period and requirements for the disposition of patient records. Staff
is working with the Enforcement Committee to develop this proposal.
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Review of Enforcement Processes

BCE’s Enforcement Unit began a project with DCA’s Organizational Improvement Office
(Ol0O) to evaluate BCE’s complaint intake, desk investigation, and field investigation
processes and to identify strategies that will improve productivity, reduce investigation
timeframes, and provide excellent customer service to those involved in the consumer
complaint process. The recommendations from this project are expected to be fully
implemented throughout fiscal year 2022-23.

Statistics

The tables below compare the annual Enforcement Program data from fiscal year 2021-
22 to the prior four fiscal years.

Complaints
Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
Complaints Received 479 642 785 474 507
Pending Complaints 235 592 594 511 360
Closed: No Violation 75 38 115 36 65
Closed: Insufficient Evidence 72 63 76 106 159
Closed with Merit 214 56 65 45 32
Closed: Letter of Admonishment 17 62 279 6 24
Citations
Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
Citations Issued 25 28 111 34 37
Total Fines Assessed $24,650 $25,200 $71,850 $48,250 $58,500
Total Fines Collected $29,646 $29,104 $64,820 $35,635 $37,126
Accusations
Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
Accusations Filed 34 23 19 28 53
Pending Cases 55 47 59 97 107
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Disciplinary Cases Closed

Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
License Revoked 9 13 4 4 14
Revocation Stayed: Probation 15 14 2 8 13
Rev. Stayed: Susp. / Probation 1 0 1 1 0
Voluntary Surrender of License 9 15 5 5 13
Dismissed/Withdrawn 0 2 0 1 4
Statements of Issues
Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
SOl Filed 2 1 0 2 0
Withdrawn 0 2 0 1 0
Denied 0 1 1 1 0
Granted 0 0 0 0 0
Probationary License 0 1 0 0 0
Petitions for Reconsideration
Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
Filed 0 1 3 0 1
Granted 0 0 0 0 0
Denied 0 1 3 0 1
Petitions for Reinstatement of License
Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
Filed 6 3 8 5 3
Granted 0 0 2 0 1
Denied 3 8 5 1 7
Petitions for Early Termination of Probation

Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
Filed 2 1 1 1 2
Granted 0 0 0 0 0
Denied 5 1 2 1 3
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Petitions for Modification of Probation

Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
Filed 1 0 2 1 0
Granted 1 0 2 1 0
Denied 0 0 0 0 1
Petitions by Board to Revoke Probation
Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
Filed 6 7 2 1 1
License Revoked 9 4 2 1 0
Probation Cases

Description FY 17/18 | FY 18/19 | FY 19/20 | FY 20/21 | FY 21/22
Active Probationers 90 80 67 61 64




- BOARD of BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY +« GAVIN NEWSOM, GOVERNOR
= CHIROPRACTIC DEPARTMENT OF CONSUMER AFFAIRS ¢ CALIFORNIA BOARD OF CHIROPRACTIC EXAMINERS

ESOMANERD 1625 N. Market Blvd., Suite N-327, Sacramento, CA 95834

OF CALIFORNIA

Agenda Iltem 4
October 6, 2022

Review, Discussion, and Possible Recommendation Regarding Proposed

Changes to the Record Keeping and Retention Requirements for Chiropractic
Patient Records (California Code of Regulations [CCR], Title 16, section 318)

Purpose of the Item

The Committee will discuss potential changes to the Board’s current record keeping
requirements for chiropractic patient records.

Action Requested

The Committee will be asked to continue the discussion regarding necessary changes
to the Board’s record keeping regulation and provide feedback and direction to staff on
the development of an updated regulation.

Background

The Board’s current record keeping regulation, CCR, title 16, section 318, outlines the
minimum requirements for documenting and maintaining chiropractic patient records.
However, this regulation does not specify the necessary documentation for the patient
history, complaint, diagnosis/analysis, and treatment, and it does not differentiate
between an initial patient encounter and an established patient visit. As a result, the
Board’s Enforcement Program must rely on experts’ opinions regarding the standard of
care to support inadequate record keeping violations in many cases, as the record
keeping requirements are not clearly expressed in the regulation.

The Committee discussed this regulation at the December 3, 2021 meeting, and agreed
that this regulation does not accurately reflect or delineate the expected record keeping
requirements for licensees.

At this meeting, the Committee is asked to continue the discussion regarding the
appropriate record keeping requirements for licensees, provide feedback and direction
to staff, and consider selecting a Committee member to work directly with staff on this
issue.

Attachments

1. California Code of Regulations, Title 16, Section 318 (Chiropractic Patient
Records/Accountable Billings)

2. Code of Colorado Regulations, 3 CCR 707-1, Rule 1.22 (Record Keeping
Requirements)

3. Texas Administrative Code, Title 22, Part 3, Chapter 76, Rule 76.1 (Required
Contents of Patient Records)
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California Code of Reqgulations, Title 16, Section 318

§ 318. Chiropractic Patient Records/Accountable Billings.

(a) Chiropractic Patient Records. Each licensed chiropractor is required to maintain all
active and inactive chiropractic patient records for five years from the date of the
doctor's last treatment of the patient unless state or federal laws require a longer period
of retention. Active chiropractic records are all chiropractic records of patients treated
within the last 12 months. Chiropractic patient records shall be classified as inactive
when there has elapsed a period of more than 12 months since the date of the last
patient treatment.

All chiropractic patient records shall be available to any representative of the Board
upon presentation of patient's written consent or a valid legal order. Active chiropractic
patient records shall be immediately available to any representative of the Board at the
chiropractic office where the patient has been or is being treated. Inactive chiropractic
patient records shall be available upon ten days notice to any representative of the
Board. The location of said inactive records shall be reported immediately upon request.

Active and inactive chiropractic patient records must include all of the following:
(1) Patient's full name, date of birth, and social security number (if available);

(2) Patient gender, height and weight. An estimated height and weight is acceptable
where the physical condition of the patient prevents actual measurement;

(3) Patient history, complaint, diagnosis/analysis, and treatment must be signed by
the primary treating doctor. Thereafter, any treatment rendered by any other doctor
must be signed or initialed by said doctor;

(4) Signature of patient;

(5) Date of each and every patient visit;

(6) All chiropractic X-rays, or evidence of the transfer of said X-rays;
(7) Signed written informed consent as specified in Section 319.1.

(b) Accountable Billings. Each licensed chiropractor is required to ensure accurate
billing of his or her chiropractic services whether or not such chiropractor is an
employee of any business entity, whether corporate or individual, and whether or not
billing for such services is accomplished by an individual or business entity other than
the licensee. In the event an error occurs which results in an overbilling, the licensee
must promptly make reimbursement of the overbilling whether or not the licensee is in
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any way compensated for such reimbursement by his employer, agent or any other
individual or business entity responsible for such error. Failure by the licensee, within 30
days after discovery or notification of an error which resulted in an overbilling, to make
full reimbursement constitutes unprofessional conduct.

Note: Authority cited: Section 1000-4(b), Business and Professions Code (Chiropractic
Initiative Act of California (Stats. 1923, p. 1xxxviii)). Reference: Section 1000-4(b),
Business and Professions Code (Chiropractic Initiative Act of California (Stats. 1923, p.
1xxxviii)).
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CODE OF COLORADO REGULATIONS Attachment 2
Board of Chiropractic Examiners 3 CCR707-1
B. Upon revocation and relinquishment of license, the licensee shall immediately stop the practice of

chiropractic and shall tender his/her license to practice chiropractic to the Board within twenty-
four hours from the effective date of revocation or relinquishment. The licensee shall notify all
patients within thirty calendar days that the licensee has ceased the practice of chiropractic and
that the patient must make arrangements for the transfer of patient records. The licensee shall
make the patient records or copies of the patient records available to the patient, to a practitioner
designated by the patient, or if the licensee’s practice is sold, to the chiropractor who purchases
the practice. The transfer of patient records must be completed within sixty days. These terms
may be set forth in the revocation or relinquishment order. Written notice of the termination of
practice must be made to all patients of the practice to the patient’s last known address, or by
legal notice by publication.

C. The practitioner who is suspended, relinquished, or revoked cannot be on the premises of the
office to observe, monitor, or participate in any way in care given. A practitioner may derive no
income from the practice either directly or indirectly during the period of suspension, except for
treatment provided before the beginning of the suspension.

D. Any request to deviate from this Rule must be set forth in writing to the Board. The board may
review the request and may, upon good cause shown, issue an amended termination order. The
decision to amend the terms for the termination of practice is final with the Board. A failure to
comply with the provisions of the termination order may be grounds for disciplinary action for
violation of a Board Order.

E. For any termination of practice for reasons other than suspension, relinquishment, or revocation,
the licensee or his designee shall notify all patients within sixty calendar days that the licensee
has ceased the practice of chiropractic and that the patient may make arrangements for the
transfer of patient records. The licensee or his designee shall make the patient records or copies
of the patient records available to the patient, to a practitioner designated by the patient, or if the
licensee’s practice is sold, to the chiropractor who purchases the practice. The transfer of patient
records must be completed within sixty days. Written notice of the termination of practice must be
made to all patients of the practice to the patient’s last known mailing address, last known e-mail
address, or legal notice by publication.

1.21 Animals in the Office

If a chiropractor allows animals in his/her office, the chiropractor shall be responsible for their proper care
and feeding, shall have them vaccinated and licensed, as appropriate, and shall maintain compliance at
all times with the sanitation requirements referenced in section 12-215-115(1)(g), C.R.S.

1.22 Record Keeping Requirements

Documentation of the patient’s health history, presenting complaint(s), progression of care, diagnosis,
prognosis and treatment plan must be reflected in the record keeping and written reports of the patient
file. Records are required to be contemporaneous, legible, utilize standard medical terminology or
abbreviations, contain adequate identification of the patient, contain adequate identification of the
provider of service and indicate the date the service was performed. All professional services rendered
during each patient encounter should be documented. Any addition or correction to the patient file after
the final form shall be signed and dated by the person making the addition or correction. The following
minimum components must be documented within the patient file:
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Board of Chiropractic Examiners

A. Initial Patient Visit:

1.

History:

a. Chief complaint(s) described in terms of onset, provocative, palliative, quality,
radiation, setting, and timing.

b. Surgical, hospitalization, past/recent iliness, trauma, family, social, past/recent
system review, and past/recent allergies.

C. Non-prescription, prescription, botanical, homeopathic medicines, and vitamin
supplements.

d. A reasonable effort to obtain and review pertinent records as clinically indicated
from other health care providers, imaging facilities, or laboratories.

Examination:

a. Vital signs as clinically indicated.

b. Document examinations or tests ordered or performed and the results of each as
necessitated by the patient’s clinical presentation consistent with common
healthcare practices.

c. Document examinations of neuromusculoskeletal conditions using a format of
inspection, palpation, neurological testing, range of motion, and orthopedic
testing.

d. Document prognosis and/or outcome expectations.

e. When clinically indicated, treatment options/alternatives should be documented.

f. When referring to another healthcare provider, correspondence may be provided
for patient care coordination.

B. Established Patient Visit:

1.

Subjective Complaint: The patient’s description of complaints should be recorded at each
visit indicating improvement, worsening, or no change.

Objective Findings: Changes in the clinical signs of a condition should be described by
the chiropractor at each visit.

Assessment or Diagnosis: It is not necessary to update this category at each visit.
However, periodic clinical re-evaluations should be performed, specifically documented
and recorded in the daily entries. Changes in the patient’s diagnosis should be recorded
in the daily entries when clinically indicated. Prognosis and/or outcome expectations
should be updated periodically consistent with the clinical presentation.

Plan of Management: A provisional plan of management should be recorded initially and
further entries should be made as this plan is modified and/or as a patient enters a new
phase of treatment or has a diagnosis change. Changes in procedures should be
documented and based on clinical assessment and reasoning.
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Board of Chiropractic Examiners

5. Procedures: Daily recording of procedures performed should include a description of type
and location of procedure. Units of time should be recorded when appropriate.

C. Ancillary Documentation:
1. Correspondence sent and received.
2. Specialty reports (diagnostic imaging, laboratory results, nerve conduction studies, etc.).
3. Communications (telephone conversations, dialogue with patient guardian or other

healthcare providers).

D. Patient clinical records shall be maintained for a minimum of seven years after the last date of
treatment or examination, or at least two years after the patient reaches the age of eighteen,
whichever occurs later.

E. When the destruction cycle is imminent, written notice to the patient’s last known address, or
notice by publication, must be made sixty days prior to destruction allowing a thirty (30) day
period wherein the patient may claim his/her records. When a patient claims such records, the
records must be provided to the patient, or legal guardian, at no charge; however, recovery of
appropriate postage and handling costs is permitted.

F. Records shall be destroyed in a manner that totally obliterates all information contained in the
record such as by incinerating, shredding, or permanently deleting.

G. Records may not be withheld for outstanding/past due professional fees. A reasonable fee for
copying records may be assessed to the requesting party.

H. If patient records are maintained electronically, then an off-site, secure back-up and data
recovery system must be in place. Contemporaneous documentation is required regardless of
whether electronic record keeping is accessible.

1.23 Solicitation of Accident Victims

Any licensee, either directly or through an agent, engaging in permissible solicitation under section 12-30-
103(2), C.R.S., shall fully disclose in writing to the patient, prior to establishing a doctor-patient
relationship, the nature of the solicitation as well as the licensee’s relationship with other service
providers.

1.24 General Licensing Provisions

A. The following provisions shall be in effect relating to change of name and address.
1. The licensee shall submit legal evidence of name change by court record or marriage
certificate within sixty days.
2, The licensee shall submit any change of address within thirty days of such change. The

change of address may be submitted in writing, by fax, or electronically. Telephone
notification will not be accepted. Failure to notify the Board of the above changes within
the guidelines outlined above may result in Board action against the licensee pursuant to
section 12-215-111, C.R.S.
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. Attachment 3
<<Prev Rule Texas Administrative Code Next Rule>>
TITLE 22 EXAMINING BOARDS
PART 3 TEXAS BOARD OF CHIROPRACTIC EXAMINERS
CHAPTER 76 PATIENT RECORDS AND DOCUMENTATION
RULE §76.1 Required Contents of Patient Records

(a) "Patient record" means any record regularly used, created, or stored by a licensee or other person pertaining
to a patient's history, diagnosis, treatment, prognosis, or billing, including records of other health care providers,
currently or having been in the possession or custody of the licensee or other person.

(b) "Initial visit" means a contact with a new patient, a patient presenting a new condition or illness, or a patient
presenting a recurrence of a previous condition.

(c) A licensee shall ensure a patient record supports all diagnoses, treatments, services, and billing.

(d) A licensee shall ensure a patient record is timely created, accurately dated, legible, signed or initialed by the
individual who actually performed the treatment or service, and contains a key to abbreviations.

(e) As a minimum, a licensee shall include the following in all patient records created during an initial visit:
(1) patient history;
(2) description of symptoms or purpose of the visit;
(3) findings of examinations, including imaging and laboratory records;
(4) assessment;
(5) diagnosis;
(6) prognosis;
(7) treatment plan, recommendations, and orders; and
(8) treatment or service provided and the patient's response.

(f) Other than consultations, reports of findings, or non-therapeutic contacts with a patient, a licensee shall
include in all records of a subsequent visit:

(1) an updated history since last visit, if any;

(2) the purpose of visit and changes in symptoms, if any, since last visit;
(3) an examination of the area involved in the diagnosis;

(4) an assessment of any change in the patient's condition since last visit;
(5) the treatment or service provided and the patient's response; and

(6) change in treatment plan or planned referrals if indicated.

(g) A licensee shall comply with all state and federal documentation laws pertaining to health care providers.
https://texreg.sos.state.tx.us/public/readtac$ext. TacPage ?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=22&pt=3&ch=76&rl=1 1/2
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Review, Discussion, and Possible Recommendation Regarding Proposed
Changes to the Board’s Disciplinary Guidelines and Model Disciplinary Orders
and Implementation of the Uniform Standards for Substance Abusing Licensees
(CCR, Title 16, section 384)

Purpose of the Item

The Committee will review and discuss proposed changes to the standard and optional
terms of conditions within the Board’s Disciplinary Guidelines and Model Disciplinary
Orders, and the implementation of the Uniform Standards for Substance Abusing
Licensees.

Action Requested

The Committee will be asked to review and discuss changes to the disciplinary
guidelines and provide feedback and direction to staff.

Backqground

For the past several years, the Board has been working on updates to its Disciplinary
Guidelines and Model Disciplinary Orders and the implementation of the Uniform
Standards for Substance Abusing Licensees.

At the July 17, 2014 meeting, the Board reviewed and discussed the three options to
“trigger” the application of the Uniform Standards: 1) a presumption unless rebutted by
the licensee; 2) conducting a clinical diagnostic evaluation of the licensee; or 3) finding
evidence establishing the licensee is a substance-abusing licensee after providing
notice and conducting a hearing. The Board voted to approve the third option for
applying the Uniform Standards.

Staff has also been working on updates to the standard and optional terms and
conditions of probation to protect the public and strengthen the effectiveness of the
Board’s probation monitoring program, which include:

e Clarifying the language within the existing terms and conditions of probation and
removing redundant requirements.

e Adding new standard conditions of probation requiring probationers to maintain a
current and active license, reimburse the Board for its probation monitoring costs,
practice a minimum of 24 hours per week while on probation, not serve as a
continuing education instructor while on probation, file their current contact
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information and employment status, and notify their patients of their probation
status, as required by Business and Professions Code section 1007.

e Adding new optional conditions of probation for the Part IV national examination,
ethics and boundaries essay examination, and limitations on practice locations.

e Bolstering the optional conditions of probation for practice monitoring and third-
party chaperone requirements.

At this meeting, the Committee is asked to review and discuss the proposed updates to
the standard and optional conditions of probation and the Uniform Standards and
provide feedback to staff on any additional changes that may be necessary.

Attachments

1. Proposed Changes to the Standard and Optional Terms and Conditions of Probation
within the Board of Chiropractic Examiners’ Disciplinary Guidelines

2. Uniform Standards Regarding Substance-Abusing Healing Arts Licensees, DCA
Substance Abuse Coordination Committee, Dated March 2019
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Proposed Changes to the Standard and Optional Terms and Conditions of
Probation within the Board of Chiropractic Examiners’ Disciplinary Guidelines

Standard Terms and Conditions

1. Obey All Laws

Respondent shall obey all federal, state and local laws, and all statutes and regulations
governing the practice of chiropractic in California, and remain in full compliance with
any court-ordered probation.

A full and detailed account of any and all arrests and or convictions for any violations of
law shall be reported by the respondent to the Board in writing within 72 hours of

Respondent shall submit a recent 2" x 2" photograph of himself or herself within 45 15
days of the effective date of the final decision.

2. Quarterly Reports

Respondent shall submit quarterly reports under penalty of perjury on a form entitled
“Quarterly Probation Report” (No. QPR100 (Rev. 7/04)) within 10 calendar days after
the end of the preceding quarter, certifying and documenting whether there has been
compliance with all conditions of probation. If the final probation report is not made as
directed, probation shall be extended automatically until such time as the final report is
made. The falsification or omission of any information contained in these reports or
failure to ensure the timely submission of these reports shall constitute a violation of

probation.

3. Probation Monitoring

Respondent shall fully comply with the Board's probation eempliance-meonitering
program and cooperate with representatives of the Board in the monitoring and

investigation of respondent’s compliance with the terms and conditions of respondent’s
probation.

Respondent shall claim all certified mail issued by the Board and respond in a timely
manner to all notices and requests for information by the Board or its designee. Failure
to comply with probation monitoring shall be considered a violation of probation.
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4, Interviews with Board

Within 30 days of the effective date of the decision, respondent shall appear in person
for an interview with the Board or its designated representative(s) to review the terms
and conditions of probation.

Thereafter, Rrespondent shall appear in person for interviews or meetings with the
Board's-enforcement-staffthe-full Board; or its desighee designated representative(s)
upon request at various intervals and with reasonable notice.

5. Maintain Current and Active License

Respondent shall maintain a current and active license with the Board at all times while
on probation, including during any period of suspension, and comply with the Board’s
annual continuing education requirement.

If respondent’s license is expired at the time the decision becomes effective, respondent
must file a completed application to renew or restore the license with the Board within
30 days of the effective date of the decision.

6. Reimbursement of Board Costs

Respondent shall reimburse to the Board its costs of investigation and enforcement in
the amount of $ pursuant to a payment plan determined by the Board.

If respondent fails to pay the costs as directed by the Board and on the date(s)
determined by the Board, it shall constitute a violation of probation and probation shall
be automatically extended until such time that all costs are paid in full.

7. Probation Monitoring Costs

Respondent shall reimburse the Board for all costs incurred for probation monitoring
during the period of probation. Respondent shall be billed quarterly for these costs, and
payments shall be due within 90 days of the invoice date. Failure to make an ordered
reimbursement payment in full within 90 days of the billing shall constitute a violation of

probation.

7 8. Tolling of Probation
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Respondent shall practice chiropractic for a minimum of 24 hours per week for the

duration of probation with the exception of reasonable time away from work for
vacations, illnesses, etc. Respondent shall notify the Board or its designee in writing
within 10 days of any period of non-practice exceeding 30 calendar days and shall notify
the Board or its designee within 10 days of respondent’s return to practice.

Non-practice is defined as any period of time in which respondent is not engaging in the
practice of chiropractic in California or fails to meet the minimum number of hours of
practice per week, or any time respondent’s license is expired, inactive, in forfeiture
status, or canceled. Any period of non-practice will result in respondent’s probation
being tolled. The following terms and conditions, if required, shall not be tolled:

Obey All Laws

Quarterly Reports

Maintain Current and Active License

Reimbursement of Board Costs

Tolling of Probation

Notification of Contact Information and Employment Status
Drugs - Abstain From Use

Alcohol - Abstain From Use

Submit to Drug and Alcohol Testing

Restitution

Any period of tolling will not apply to the reduction of the probationary term. It shall be a
V|olat|on of probatlon forif toII|ng of respondent s probatlon te—remam—teued—pupeuani—te

thFee—] exceeds a cumulatlve sum of two years

8 9. No Preceptorships or Supervision of Interns

Respondent shall not supervise any chiropractic student (intern) participating in a
preceptor program or any unlicensed chiropractic graduate and shall not perform any of
the duties of a preceptor.

10. Prohibition from Serving as Continuing Education Instructor

At all times while on probation, respondent shall be prohibited from serving as an
instructor of any Board-approved continuing education courses.

9 11. Violation of Probation

If respondent violates probation in any respect, the Board, after giving respondent
notice and the opportunity to be heard, may revoke probation and carry out the
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disciplinary order that was stayed. If an Accusation or Petition to Revoke Probation is
filed against respondent during probation, or if the Attorney General’s Office has been
requested to prepare any disciplinary action against respondent’s license, the Board

shall have continuing jurisdiction until the matter is final, and the period of probation
shall be extended until the matter is final.

40 12. Notification of Contact Information and Employment Status

Respondent shall keep the Board informed of respondent’s place(s) of practice and
residence addresses, email address, telephone number, and employment status at all
times while on probation. Respondent shall provide this information to the Board or its
designee in writing within 15 days of the effective date of the decision and within

10 days of any change.

41 13. Notice Notification of Probation Status to Employers

Respondent shall notify all present and prospective employers of the decision in case
No. and the terms, conditions and restrictions imposed on respondent by the
decision.

Within 30 days of the effective date of this decision, and within 15 days of respondent
undertaking new employment, respondent shall cause his/her employer to report to the
Board in writing acknowledging the employer has read the decision in case No.

"Employment" within the meaning of this provision shall include any full-time, part-time
or temporary service as a chiropractor.

42 14. Notice Notification of Probation Status to Employees

Respondent shall, upon or before the effective date of this decision, ensure that all
employees |nvolved in chiropractic operations are made aware of aII the terms and
conditions of probation, either by posting a-notice-of the-conditions-of the-terms-and
conditions; or circulating the decision in Case No. sueh-netice, or both. If the
notice required by this provision is posted, it shall be posted in a prominent place and
shall remain posted throughout probation. Respondent shall ensure that any employees
hired or used after the effective date of this decision are made aware of all the terms

and conditions by-pesting-a-heotice<cireulating-a-notice-or both.
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"Employees" as used in this provision includes all full-time, part-time, temporary and
independent contractors employed or hired at any time during probation.

Respondent shall, if requested, provide proof to the Board or its designee that all
employees are aware of the decision in case No. since its effective date.

15. Notification of Probation Status to Patients

Pursuant to Business and Professions Code section 1007, respondent shall provide a
separate disclosure that includes respondent’s probation status, the length of the
probation, the probation end date, all practice restrictions placed on respondent by the
Board, the Board’s telephone number, and an explanation of how the patient can find
further information on respondent’s probation on respondent’s profile page on the
Board’s online license information internet website, to a patient or the patient’s guardian
or health care surrogate before the patient’s first visit following the probationary order
while respondent is on probation. Respondent shall obtain from the patient, or the
patient’s guardian or health care surrogate, a separate, signed copy of that disclosure.
Respondent shall submit satisfactory evidence of compliance with this term and
condition of probation upon request by the Board.

Respondent shall not be required to provide this disclosure if any of the following
applies: (1) the patient is unconscious or otherwise unable to comprehend the
disclosure and sign the copy of the disclosure pursuant to subdivision (b) and a
guardian or health care surrogate is unavailable to comprehend the disclosure and sign
the copy; (2) the visit occurs in an emergency room; or (3) respondent does not have a
direct treatment relationship with the patient.

43 16. License Surrender

Following the effective date of this decision, if respondent ceases practicing due to
retirement, health reasons or is otherwise unable to satisfy the terms and conditions of
probation, respondent may voluntarily tender his/her license to the Board. The Board
reserves the right to evaluate the respondent's request and to exercise its discretion
whether to grant the request, or to take any other action deemed appropriate and
reasonable under the circumstances. Upon formal acceptance of the tendered license,
respondent will no longer be subject to the terms and conditions of probation. The
surrender of respondent’s license constitutes a record of discipline and shall become a
part of respondent’s license history with the Board.

Respondent shall relinquish his/her wall license and pocket renewal license to the
Board or its designee within 10 days from the date of acceptance.

Respondent may not petition the Board for reinstatement of his/her surrendered license
for 2 years from the acceptance date of surrender. If respondent owes any outstanding
costs associated with the investigation and enforcement of this disciplinary action the
outstanding amount shall be paid in full at the time the petition is submitted to the
Board.
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44 17. Completion of Probation

Upon successful completion of probation, respondent's license will be fully restored.

Optional Terms and Conditions

1. Actual Suspension

As part of probation, respondent is suspended from the practice of chiropractic for

(Ex: 30 days) _ beginning the effective date of this decision. Respondent shall
prominently post a suspension notice provided by the Board in a place conspicuous and
readable to the public. The suspension notice shall remain posted during the entire
period of actual suspension.

Respondent shall not, directly or indirectly, engage in any conduct or make any
statement which is intended to mislead or is likely to have the effect of misleading any
patient, member of the public, or other person as to the nature of and reason for the
suspension. During suspension, respondent shall not enter any chiropractic practice.
Respondent shall not direct or control any aspect of the practice of chiropractic.

Subject to the above restrictions, respondent may continue to own or hold an interest in
the chiropractic practice in which he or she holds an interest at the time this decision
becomes effective.

2. Drugs - Abstain From Use

Respondent shall abstain from the personal use or possession of controlled substances
as defined in the California Uniform Controlled Substances Act, and dangerous drugs
as defined by Section 4022 of the Business and Professions Code, unless except for
medication prescribed by a licensed medical practitioner for a bona fide illness.

Upon request of the Board or its designee, respondent shall provide documentation
from the licensed medical practitioner that the prescription for the drug was legitimately
issued and is a necessary part of respondent’s treatment.

3. Drug Abuse Counseling/Detoxification

Within 30 days from the effective date of this Decision, respondent shall propose to the
Board, for prior approval, the name of one or more drug abuse rehabilitation programs
and shall, within 30 days after notification of the Board's approval of such a program,
enroll in that approved substance abuse rehabilitation program, and comply with all
requirements of the program, including drug testing. Respondent shall submit proof
satisfactory to the Board of compliance with this term of probation. Failure to comply
with the program requirements shall be considered a violation of probation. The costs
for participation in the program shall be borne by the respondent. Respondent shall sign
a Release of Information allowing the program to release to the Board all information
the Board deems relevant. Probation shall be extended automatically until respondent
successfully completes his/her rehabilitation program.
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4, Alcohol - Abstain From Use

Respondent shall completely abstain from the use of aleeheolic beverages or products
containing alcohol.

5. Alcohol Abuse Counseling/Detoxification

Within 30 days from the effective date of this Decision, respondent shall propose to the
Board, for prior approval, the name of one or more alcohol abuse rehabilitation
programs and shall, within 30 days after notification of the Board's approval of such a
program, enroll in that approved alcohol abuse rehabilitation program, and cooperate
with all requirements of the program, including drug testing. Respondent shall submit
proof satisfactory to the Board of compliance with this term of probation. Failure to
comply with the program requirements shall be considered a violation of probation. The
costs for participation in the program shall be borne by the respondent. Respondent
shall sign a Release of Information allowing the program to release to the Board all
information the Board deems relevant. Probation shall be extended automatically until
respondent successfully completes his/her rehabilitation program.

6. Blood-and/or-Urine Submit to Drug and Alcohol Testing

Respondent shall immediately submit, with or without prior notice, to bleed-andforurine
drug and alcohol testlng, at respondent’s expense upon the request of by the Board or
its designee.
the-Board- There will be no confldentlalltv in test results; positive test results will be
immediately reported to the Board.

Respondent shall make daily contact as directed by the Board or its designee to
determine if respondent must submit to drug and alcohol testing. Respondent shall
submit the drug and alcohol test on the same day that respondent is notified that a test

is required.

Any confirmed positive finding test for alcohol or any drug not lawfully prescribed by a
licensed practitioner as part of a documented medical treatment shall result in a cease
practice order resulting in a period of nonpractice/suspension from work by respondent
and will be considered a violation of probation. Respondent may not resume the
practice of chiropractic in any form until notified by the Board in writing.

7. Take and Pass California Chiropractic Law Examination

Respondent shall take and pass a-written-or-practical-examination the California
Chiropractic Law Examlnatlon (CCLE) W|th|n the first tweyears Six months of probatlon

date—lf respondent fails thls examlnatlon respondent must take and pass a re-
examination. The-rRespondent shall pay the cost of the examination and any
subsequent re- examlnatlons at the examlnatlon fee currently in place. Failure to pass a
on the CCLE within the first
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six months of probation shall constitute a violation of probation and-autormatically-extend

Option #1: If respondent fails the first examination, respondent shall cease the
practice of chiropractic until the examination has been passed, as
evidenced by the written notice to respondent from the Board.

NOTE: Particularly recommended in cases where the respondent has been found to be
incompetent or repeatedly negligent.

Option #2: Respondent shall not practice chiropractic until respondent has passed
the required examination and has been so notified by the Board in writing.

NOTE: Particularly recommended in cases where respondent has been found to be
incompetent or grossly negligent and patient/client injury has resulted.

8. Special Purposes Examination for Chiropractic (SPEC)

Respondent shall take and pass the SPEC examination administered by the National
Board of Chiropractic Examiners (NBCE) within the first two-years six months of
probation. If respondent fails this examination, respondent must take and pass a re-
examination. Respondent is responsible to provide proof to the Board of successful
completion of this examination. Respondent shall pay the cost of the examination and
any subsequent re-examinations at the examination fee set by the NBCE. Failure to
pass the SPEC examination aftertweo-attempts within the first six months of probation
constitutes a violation of probation.

Option: Respondent shall not practice chiropractic until respondent has passed
the required examination and been so notified by the Board in writing.

9. Part IV of the National Practical Examination

Respondent shall take and pass Part IV of National Board of Chiropractic Examiners
(NBCE) Practical Examination within the first year of probation. If respondent fails this
examination, respondent must take and pass a re-examination. Respondent shall
provide proof to the Board of successful completion of this examination. Respondent
shall pay the cost of the examination and any subsequent re-examinations at the
examination fee set by the NBCE. Failure to pass Part |V of the NBCE Practical
Examination within the first year of probation constitutes a violation of probation.

Option: Respondent shall not practice chiropractic until respondent has passed
the required examination and been so notified by the Board in writing.

10. Ethics and Boundaries Examination

Within the first six months of probation, respondent shall take and successfully pass the
following portions of the Ethics and Boundaries Essay Examination administered by
Ethics and Boundaries Assessment Services, LLC (EBAS):
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Boundaries — [insert number] essay(s)

Fraud — [insert number] essay(s)

Professional Standards — [insert number] essay(s)
Substance Abuse — [insert number] essay(s)
Unprofessional Conduct — [insert number] essay(s)

If respondent fails this examination, respondent shall take and pass a re-examination.
Respondent shall provide proof to the Board of successful completion of this
examination. Respondent shall pay the cost of the examination and any subsequent re-
examinations at the examination fee set by EBAS. Failure to take and pass the Ethics
and Boundaries Essay Examination within the first six months of probation constitutes a
violation of probation.

9 11. Monitoering Monitored Practice

Respondent shall not practice chiropractic until a monitor is approved by the Board or its
designee. If the monitor resigns or is no longer available, respondent shall not practice
until a new monitor has been approved by the Board or its designee. All costs
associated with practice monitoring shall be paid by respondent.

Within 30 days of the effective date of this decision, respondent shall submit to the
Board or its designee in writing, for its prior approval, the name and qualifications of one
or more proposed monitors and a plan e#praetree in which respondents practice shall
be monitored by A

Beeréenaeeeﬁer—ly—bass Each proposed monltor shaII have been actlvelv Ilcensed as
a doctor of chiropractic in California for at least five years and not been subject to any
disciplinary action by the Board. The monitor shall not be an employee of respondent,
have a prior professional, personal, familial, or financial relationship with respondent, or
have any other type of relationship that could reasonably be expected to compromise
the ability of the monitor to render impartial and unbiased reports to the Board.

Upon approval of the monitor and plan of monitoring, respondent shall have the monitor
submit a report to the Board in writing stating the monitor has read the accusation and
decision in Case No. . The monitor shall have full and random access to all of
respondent’s patient and billing records and may evaluate all aspects of respondent’s
practice. The monitor shall be physically present at the practice location and the
monitoring shall require random observation of the work performed by respondent. The
level of monitoring shall be, as required by the Board or its designee: (a) Full-Time:
100%; (b) Substantial: 75%; (c) Moderate: 50%:; (d) Partial: 25%: or (e) Records
Review: 10%. The level of monitored practice may be modified as determined
necessary by the Board or its designee.

Respondent’s monitor shall file quarterly reports with the Board and submit the reports
directly to the Board’s probation monitor within 10 calendar days after the end of the
preceding quarter. The quarterly report shall include: (1) respondent’s name and license
number; (2) monitor’'s name, license number, and signature; (3) the practice location(s)
monitored during the reporting period; (4) evaluation of respondent’s compliance with
the terms and conditions of probation and the laws and requlations governing the
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practice of chiropractic; (5) assessment of respondent’s progress regarding the specific

issues, deficiencies, or concerns identified in the Board’s disciplinary decision; and (6) a
summary of the monitor’s conclusions and opinions regarding respondent’s practice and
the basis for those conclusions and opinions.

It shall be respondent's responS|b|I|ty to assure that the requwed reports are filed in a
tlmely fashlon "
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11 12. Restitution for Consumers

Within 1 year from the effective date of this decision, respondent shall pay to
the amount of $ . Failure to pay the costs within the
first year of probation is a violation of probation.

42 13. Psychiatric or Psychological Examination

Within 30 days of the effective date of this decision, and on a periodic basis as may be
required by the Board or its designee, respondent shall undergo, at his/her own
expense, psychiatric evaluation by a Board-appointed or Board-approved psychiatrist or
psychotherapist. Respondent shall sign a release which authorizes the evaluator to
furnish the Board a current diagnosis and written report regarding the respondent’s
judgment and ability to function independently as a chiropractor with safety to public and
whatever other information the Board deems relevant to the case. The completed
evaluation is the sole property of the Board.

If the psychiatrist or psychotherapist recommends and the Board or its designee directs
respondent to undergo psychotherapy, respondent shall, within 30 days of written notice
of the need for psychotherapy, submit to the Board or its designee for its prior approval,
the recommended program for ongoing psychotherapeutic care. Respondent shall
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undergo and continue psychotherapy, at respondent’s own expense, until further notice
from the Board. Respondent shall have the treating psychotherapist submit quarterly
reports to the Board, or its designee.

If recommended by the psychiatrist or psychotherapist and approved by the Board or its
designee, respondent shall be barred from practicing chiropractic until the treating
psychotherapist recommends, in writing and stating the basis thereof, that respondent
can safely practice chiropractic, and the Board approves said recommendation.

During suspension, respondent shall not enter any chiropractic practice. Respondent
shall not direct or control any aspect of the practice of chiropractic. Subject to the above
restrictions, respondent may continue to own or hold an interest in any chiropractic
practice in which he or she holds an interest during the period of suspension.

(Optional) Commencing on the effective date of this decision, respondent shall not
engage in the practice of chiropractic until notified in writing by the Board or its designee
that respondent is psychologically fit to practice chiropractic.

NOTE: Strongly recommended for those cases where evidence demonstrates that
mental illness or disability was a contributing cause of the violation.

13 14. Psychotherapy

Within 60 days of the effective date of this decision, respondent shall submit to the
Board, for its prior approval, the name and qualifications of a psychotherapist or
licensed mental health practitioner of respondent’s choice. Should respondent, for any
reason, cease treatment with the approved psychotherapist or licensed mental health
practitioner, respondent shall notify the Board immediately and, within 30 days of
ceasing treatment, submit the name of a replacement psychotherapist or licensed
mental health practitioner of respondent’s choice to the Board for its prior approval.

Upon approval of the psychotherapist or licensed mental health practitioner, respondent
shall undergo and continue treatment, with that therapist and at respondent’s expense,
until the Board deems that no further psychotherapy is necessary. Respondent shall
have the treating psychotherapist submit quarterly status reports to the Board. The
Board may require respondent to undergo psychiatric evaluations by a Board-appointed
or Board-approved psychiatrist or psychotherapist.

If recommended by the psychotherapist or licensed mental health practitioner and
approved by the Board or its designee, respondent shall be barred from practicing
chiropractic until the treating psychotherapist or licensed mental health practitioner
recommends, in writing and stating the basis thereof, that respondent can safely
practice chiropractic, and the Board approves said recommendation.

During suspension, respondent shall not enter any chiropractic practice. Respondent
shall not direct or control any aspect of the practice of chiropractic. Subject to the above
restrictions, respondent may continue to own or hold an interest in any chiropractic
practice in which he or she holds an interest during the period of suspension.
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NOTE: Appropriate for those cases where evidence demonstrates sexual misconduct or
commission of an act punishable as a sexual crime.

44 15. Medical Evaluation

Within 60 days of the effective date of this decision, and on a periodic basis thereafter
as may be required by the Board or its designee, respondent shall undergo a medical
evaluation, at respondent’s expense, by a Board-appointed or Board-approved
physician who shall furnish a medical report to the Board or its designee.

If respondent is required by the Board or its designee to undergo medical treatment,
respondent shall, within 30 days of written notice from the Board, submit to the Board
for its prior approval, the name and qualifications of a physician of respondent’s choice.
Upon Board approval of the treating physician, respondent shall undergo and continue
medical treatment, with that physician and at respondent’s expense, until further notice
from the Board. Respondent shall have the treating physician submit quarterly reports to
the Board. Should respondent, for any reason, cease treatment with the approved
physician, respondent shall notify the Board immediately and, within 30 days of ceasing
treatment, submit the name of a replacement physician of respondent’s choice to the
Board for its prior approval.

If recommended by the physician and approved by the Board or its designee,
respondent shall be barred from practicing chiropractic until the treating physician
recommends, in writing and stating the basis thereof, that respondent can safely
practice chiropractic, and the Board approves said recommendation.

During suspension, respondent shall not enter any chiropractic practice. Respondent
shall not direct or control any aspect of the practice of chiropractic. Subject to the above
restrictions, respondent may continue to own or hold an interest in any chiropractic
practice in which he or she holds an interest during the period of suspension.

(Optional) Upon the effective date of this decision, respondent shall not engage in the
practice of chiropractic until notified in writing by the Board of its determination that
respondent is medically fit to practice safely.

NOTE: Appropriate for those cases where the evidence demonstrates that the
respondent has had a physical problem/disability which was a contributing cause of the
violation(s) and which may affect the respondent’s ability to practice.

45 16. Ethics Course

Within 60 days of the effective date of this decision, respondent shall enroll in a course
in Ethics approved in advance by the Board, and shall successfully complete the course
during the first year of probation. Class room attendance is specifically required.
Probation shall be automatically extended for failure to complete the education as set
out hereinabove.
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46 17. Education Course

Within 90 days of the effective date of this decision, and on an annual basis thereafter,
respondent shall submit to the Board for its prior approval, an educational program or
course to be designated by the Board, which shall be aimed at correcting any areas of
deficient practice or knowledge which shall not be less than 36 [insert number of hours]
hours per year, for each year of probation. This program shall be in addition to the
chiropractic continuing education requirements for re-licensure, and shall be obtained
with all costs being paid by respondent. Respondent shall provide written proof of
attendance in such course or courses as are approved by the Board. Probation shall be
automatically extended for failure to complete the education as set out hereinabove.

47 18. Community Service

Within 60 days of the effective date of this decision, respondent shall submit to the
Board, for its prior approval, a community service program in which respondent shall
provide volunteer services on a regular basis to a community or charitable facility or
agency for at least hours per __month _ for the first __months _ of probation.
Such community service does not necessarily include chiropractic service. Respondent
shall ensure that the Board receives documentation and/or certification of community
service hours by the facility or agency on a monthly basis. Failure to complete the
community service as set out hereinabove is grounds for filing a petition to revoke
probation.

48 19. Restricted Practice

Respondent's practice of chiropractic shall be restricted to [specify patient population
and/or setting] for the first years of probation. Within 30 days from the
effective date of the decision, respondent shall submit to the Board, for prior approval, a
plan to implement this restriction. Respondent shall submit proof, satisfactory to the
Board, of compliance with this term of probation.

NOTE: The restrictions shall be appropriate to the violation.

49 20. Third Party Presence-Sexual Fransgressors Chaperone

During probation, respondent shall have a third party chaperone present in the
examination or treatment room while consulting, examining, andfor treating
(female/male/minor)  patients. Respondent shall, within 30 days of the effective
date of the decision, submit to the Board or its designee for its approval the name(s),
contact information, and recent photograph(s) of persons who will be the third party

chaperone present-and-a-plan-describing-the-third-party’s-duties. TherRespondent shall

execute a release authorizing the third party{ies)present chaperone(s) to divulge any
information that the Board or its designee may request on a periodic basis during the

probation monitoring. Respondent shall also provide a signed statement from each third
party chaperone acknowledging the third party chaperone has read the accusation and
decision in Case No. and fully understands the role of the third party

chaperone.
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Each third party chaperone shall sign (in ink or electronically) and date each patient
record at the time the chaperone’s services are provided.

Respondent shall maintain a log of all patients for whom a third party chaperone is
required. The log shall contain the: 1) patient’'s name, address, and telephone number;
2) date of service; and 3) name and signature of the third party chaperone present
during the visit. Respondent shall keep this log in a separate file or ledger, in
chronological order, shall make the log available for immediate inspection and copying
on the premises during business hours by the Board or its designee, and shall retain the
log for the entire term of probation.

Respondent is prohibited from terminating employment of a Board-approved third party
chaperone solely because that person provided information as required by the Board or

its designee.

If the third party chaperone resigns or is no longer available, respondent shall, within
10 days of such resignation or unavailability, submit to the Board or its designee, for
prior approval, the name(s), contact information, and photograph(s) of the person(s)
who will act as the third party chaperone.

21. __ Limitation on Practice Locations

Respondent may only practice chiropractic at a place of practice address that has been
filed with the Board, either as respondent’s primary address of record or a location with
a valid satellite office certificate or chiropractic corporation certificate. Respondent is
prohibited from practicing chiropractic from a mobile location or at a patient’s business
or residence.

21 22. Criminal Probation/Parole Reports

Respondent shall provide a copy of the conditions of any criminal probation/parole to
the Board, in writing, within 10 days of the issuance or modification of those conditions.
Respondent shall provide the name of his or her probation/parole officer to the Board, in
writing, within 10 days after that officer is designated or a replacement for that officer is
designated. Respondent shall provide a copy of all criminal probation/parole reports to
the Board within 10 days after respondent receives a copy of such a report.
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#1 SENATE BILL 1441 REQUIREMENT

Specific requirements for a clinical diagnostic evaluation of the licensee, including, but not
limited to, required qualifications for the providers evaluating the licensee.

#1 Uniform Standard

If a healing arts board orders a licensee who is either in a diversion program or whose
license is on probation due to a substance abuse problem to undergo a clinical diagnosis
evaluation, the following applies:

1. The clinical diagnostic evaluation shall be conducted by a licensed practitioner who:

holds a valid, unrestricted license, which includes scope of practice to conduct a
clinical diagnostic evaluation;

has three (3) years experience in providing evaluations of health professionals
with substance abuse disorders; and,

is approved by the board.

2. The clinical diagnostic evaluation shall be conducted in accordance with acceptable
professional standards for conducting substance abuse clinical diagnostic evaluations.

3. The clinical diagnostic evaluation report shall:

set forth, in the evaluator’'s opinion, whether the licensee has a substance abuse
problem;

set forth, in the evaluator’s opinion, whether the licensee is a threat to
himself/herself or others; and,

set forth, in the evaluator’s opinion, recommendations for substance abuse
treatment, practice restrictions, or other recommendations related to the licensee’s
rehabilitation and safe practice.

The evaluator shall not have a financial relationship, personal relationship, or business
relationship with the licensee within the last five years. The evaluator shall provide an
objective, unbiased, and independent evaluation.

If the evaluator determines during the evaluation process that a licensee is a threat to
himself/herself or others, the evaluator shall notify the board within 24 hours of such a
determination.
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For all evaluations, a final written report shall be provided to the board no later than ten (10)
days from the date the evaluator is assigned the matter unless the evaluator requests
additional information to complete the evaluation, not to exceed 30 days.
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#2 SENATE BILL 1441 REQUIREMENT

Specific requirements for the temporary removal of the licensee from practice, in order to
enable the licensee to undergo the clinical diagnostic evaluation described in subdivision (a)
and any treatment recommended by the evaluator described in subdivision (a) and approved
by the board, and specific criteria that the licensee must meet before being permitted to return
to practice on a full-time or part-time basis.

#2 Uniform Standard

The following practice restrictions apply to each licensee who undergoes a clinical
diagnostic evaluation:

1. The Board shall order the licensee to cease practice during the clinical diagnostic
evaluation pending the results of the clinical diagnostic evaluation and review by
the diversion program/board staff.

2. While awaiting the results of the clinical diagnostic evaluation required in Uniform
Standard #1, the licensee shall be randomly drug tested at least two (2) times per
week.

After reviewing the results of the clinical diagnostic evaluation, and the criteria below, a
diversion or probation manager shall determine, whether or not the licensee is safe to
return to either part-time or fulltime practice. However, no licensee shall be returned to
practice until he or she has at least 30 days of negative drug tests.

e the license type;

e the licensee’s history;

¢ the documented length of sobriety/time that has elapsed since substance use

¢ the scope and pattern of use;

e the treatment history;

e the licensee’s medical history and current medical condition;

e the nature, duration and severity of substance abuse, and

e whether the licensee is a threat to himself/herself or the public.
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#3 SENATE BILL 1441 REQUIREMENT

Specific requirements that govern the ability of the licensing board to communicate with the
licensee’s employer about the licensee’s status or condition.

#3 Uniform Standard

If the licensee who is either in a board diversion program or whose license is on probation
has an employer, the licensee shall provide to the board the names, physical addresses,
mailing addresses, and telephone numbers of all employers and supervisors and shall give
specific, written consent that the licensee authorizes the board and the employers and
supervisors to communicate regarding the licensee’s work status, performance, and
monitoring.
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#4 SENATE BILL 1441 REQUIREMENT

Standards governing all aspects of required testing, including, but not limited to, frequency
of testing, randomnicity, method of notice to the licensee, number of hours between the
provision of notice and the test, standards for specimen collectors, procedures used by
specimen collectors, the permissible locations of testing, whether the collection process
must be observed by the collector, backup testing requirements when the licensee is on
vacation or otherwise unavailable for local testing, requirements for the laboratory that
analyzes the specimens, and the required maximum timeframe from the test to the receipt
of the result of the test.

#4 Uniform Standard

The following standards shall govern all aspects of testing required to determine abstention
from alcohol and drugs for any person whose license is placed on probation or in a
diversion program due to substance use:

TESTING FREQUENCY SCHEDULE

A board may order a licensee to drug test at any time. Additionally, each licensee shall be
tested RANDOMLY in accordance with the schedule below:

Level Segments of Minimum Range of Number
Probation/Diversion of Random Tests
I Year 1 52-104 per year
™ Year 2+ 36-104 per year

*The minimum range of 36-104 tests identified in level Il, is for the second year of
probation or diversion, and each year thereafter, up to five (5) years. Thereafter,
administration of one (1) time per month if there have been no positive drug tests in the
previous five (5) consecutive years of probation or diversion.

Nothing precludes a board from increasing the number of random tests for any reason.
Any board who finds or has suspicion that a licensee has committed a violation of a
board’s testing program or who has committed a Major Violation, as identified in Uniform
Standard 10, may reestablish the testing cycle by placing that licensee at the beginning of
level |, in addition to any other disciplinary action that may be pursued.

EXCEPTIONS TO TESTING FREQUENCY SCHEDULE
I. PREVIOUS TESTING/SOBRIETY
In cases where a board has evidence that a licensee has participated in a treatment

or monitoring program requiring random testing, prior to being subject to testing by
the board, the board may give consideration to that testing in altering the testing
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VI.

frequency schedule so that it is equivalent to this standard.

. VIOLATION(S) OUTSIDE OF EMPLOYMENT

An individual whose license is placed on probation for a single conviction or incident
or two convictions or incidents, spanning greater than seven years from each other,
where those violations did not occur at work or while on the licensee’s way to work,
where alcohol or drugs were a contributing factor, may bypass level | and participate
in level Il of the testing frequency schedule.

NOT EMPLOYED IN HEALTH CARE FIELD

A board may reduce testing frequency to a minimum of 12 times per year for any
person who is not practicing OR working in any health care field. If a reduced
testing frequency schedule is established for this reason, and if a licensee wants to
return to practice or work in a health care field, the licensee shall notify and secure
the approval of the licensee’s board. Prior to returning to any health care
employment, the licensee shall be subject to level | testing frequency for at least 60
days. At such time the person returns to employment (in a health care field), if the
licensee has not previously met the level | frequency standard, the licensee shall be
subject to completing a full year at level | of the testing frequency schedule,
otherwise level Il testing shall be in effect.

. TOLLING

A board may postpone all testing for any person whose probation or diversion is
placed in a tolling status if the overall length of the probationary or diversion period is
also tolled. A licensee shall notify the board upon the licensee’s return to California
and shall be subject to testing as provided in this standard. If the licensee returns to
employment in a health care field, and has not previously met the level | frequency
standard, the licensee shall be subject to completing a full year at level | of the
testing frequency schedule, otherwise level |l testing shall be in effect.

SUBSTANCE USE DISORDER NOT DIAGNOSED

In cases where no current substance use disorder diagnosis is made, a lesser
period of monitoring and toxicology screening may be adopted by the board, but not
to be less than 24 times per year.

LICENSED SUPERVISION DURING PRACTICE

A board may reduce testing frequency to a minimum of 24 times per year for any
person who is a practicing licensee if the licensee receives a minimum of 50%
supervision per day by a supervisor licensed by the board.

OTHER DRUG STANDARDS

Drug testing may be required on any day, including weekends and holidays.

The scheduling of drug tests shall be done on a random basis, preferably by a computer
program, so that a licensee can make no reasonable assumption of when he/she will be
tested again. Boards should be prepared to report data to support back-to-back testing
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as well as, numerous different intervals of testing.

Licensees shall be required to make daily contact to determine if drug testing is
required.

Licensees shall be drug tested on the date of notification as directed by the board.

Specimen collectors must either be certified by the Drug and Alcohol Testing Industry
Association or have completed the training required to serve as a collector for the U.S.
Department of Transportation.

Specimen collectors shall adhere to the current U.S. Department of Transportation
Specimen Collection Guidelines.

Testing locations shall comply with the Urine Specimen Collection Guidelines published
by the U.S. Department of Transportation, regardless of the type of test administered.

Collection of specimens shall be observed.

Prior to vacation or absence, any alternative to the licensee’s drug testing
requirements (including frequency) must be approved by the board.

Laboratories shall be certified and accredited by the U.S. Department of Health and
Human Services.

A collection site must submit a specimen to the laboratory within one (1) business day
of receipt. A chain of custody shall be used on all specimens. The laboratory shall
process results and provide legally defensible test results within seven (7) days of
receipt of the specimen. The appropriate board will be notified of non-negative test
results within one (1) business day and will be notified of negative test results within
seven (7) business days.

A board may use other testing methods in place of, or to supplement biological fluid
testing, if the alternate testing method is appropriate.

PETITIONS FOR REINSTATEMENT

Nothing herein shall limit a board’s authority to reduce or eliminate the standards
specified herein pursuant to a petition for reinstatement or reduction of penalty filed
pursuant to Government Code section 11522 or statutes applicable to the board that
contains different provisions for reinstatement or reduction of penalty.

OUTCOMES AND AMENDMENTS

For purposes of measuring outcomes and effectiveness, each board shall collect and
report historical and post implementation data as follows:

Historical Data - Two Years Prior to Implementation of Standard
Each board should collect the following historical data (as available), for a period of two
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years, prior to implementation of this standard, for each person subiject to testing for
banned substances, who has 1) tested positive for a banned substance, 2) failed to
appear or call in, for testing on more than three occasions, 3) failed to pay testing
costs, or 4) a person who has given a dilute or invalid specimen.

Post Implementation Data- Three Years
Each board should collect the following data annually, for a period of three years, for

every probationer and diversion participant subject to testing for banned substances,
following the implementation of this standard.

Data Collection
The data to be collected shall be reported to the Department of Consumer Affairs and
the Legislature, upon request, and shall include, but may not be limited to:

Probationer/Diversion Participant Unique Identifier

License Type

Probation/Diversion Effective Date

General Range of Testing Frequency by/for Each Probationer/Diversion Participant
Dates Testing Requested

Dates Tested

Identify the Entity that Performed Each Test

Dates Tested Positive

Dates Contractor (if applicable) was informed of Positive Test
Dates Board was informed of Positive Test

Dates of Questionable Tests (e.g. dilute, high levels)

Date Contractor Notified Board of Questionable Test

Identify Substances Detected or Questionably Detected
Dates Failed to Appear

Date Contractor Notified Board of Failed to Appear

Dates Failed to Call In for Testing

Date Contractor Notified Board of Failed to Call In for Testing
Dates Failed to Pay for Testing

Date(s) Removed/Suspended from Practice (identify which)
Final Outcome and Effective Date (if applicable)
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#5 SENATE BILL 1441 REQUIREMENT

Standards governing all aspects of group meeting attendance requirements, including, but
not limited to, required qualifications for group meeting facilitators, frequency of required
meeting attendance, and methods of documenting and reporting attendance or
nonattendance by licensees.

#5 Uniform Standard

If a board requires a licensee to participate in group support meetings, the following shall

apply:

When determining the frequency of required group meeting attendance, the board shall
give consideration to the following:

the licensee’s history;

the documented length of sobriety/time that has elapsed since substance use;
the recommendation of the clinical evaluator;

the scope and pattern of use;

the licensee’s treatment history; and,

the nature, duration, and severity of substance abuse.

Group Meeting Facilitator Qualifications and Requirements:

1. The meeting facilitator must have a minimum of three (3) years experience in the
treatment and rehabilitation of substance abuse, and shall be licensed or certified by
the state or other nationally certified organizations.

2. The meeting facilitator must not have a financial relationship, personal relationship,
or business relationship with the licensee within the last year.

3. The group meeting facilitator shall provide to the board a signed document showing
the licensee’s name, the group name, the date and location of the meeting, the
licensee’s attendance, and the licensee’s level of participation and progress.

4. The facilitator shall report any unexcused absence within 24 hours.
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#6 SENATE BILL 1441 REQUIREMENT

Standards used in determining whether inpatient, outpatient, or other type of treatment is
necessary.

#6 Uniform Standard

In determining whether inpatient, outpatient, or other type of treatment is necessary, the
board shall consider the following criteria:

e recommendation of the clinical diagnostic evaluation pursuant to Uniform Standard #1;

license type;

e licensee’s history;

e documented length of sobriety/time that has elapsed since substance abuse;
e scope and pattern of substance use;

e licensee’s treatment history;

¢ licensee’s medical history and current medical condition;

e nature, duration, and severity of substance abuse, and

¢ threat to himself/herself or the public.
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#7 SENATE BILL 1441 REQUIREMENT

Worksite monitoring requirements and standards, including, but not limited to, required
qualifications of worksite monitors, required methods of monitoring by worksite monitors,
and required reporting by worksite monitors.

#7 Uniform Standard

A board may require the use of worksite monitors. If a board determines that a worksite
monitor is necessary for a particular licensee, the worksite monitor shall meet the following
requirements to be considered for approval by the board.

1.

The worksite monitor shall not have financial, personal, or familial relationship with
the licensee, or other relationship that could reasonably be expected to compromise
the ability of the monitor to render impartial and unbiased reports to the board. If it is
impractical for anyone but the licensee’s employer to serve as the worksite monitor,
this requirement may be waived by the board; however, under no circumstances
shall a licensee’s worksite monitor be an employee of the licensee.

The worksite monitor’s license scope of practice shall include the scope of practice
of the licensee that is being monitored, be another health care professional if no
monitor with like practice is available, or, as approved by the board, be a person in a
position of authority who is capable of monitoring the licensee at work.

If the worksite monitor is a licensed healthcare professional he or she shall have an
active unrestricted license, with no disciplinary action within the last five (5) years.

The worksite monitor shall sign an affirmation that he or she has reviewed the terms
and conditions of the licensee’s disciplinary order and/or contract and agrees to
monitor the licensee as set forth by the board.

The worksite monitor must adhere to the following required methods of monitoring
the licensee:

a) Have face-to-face contact with the licensee in the work environment on a
frequent basis as determined by the board, at least once per week.

b) Interview other staff in the office regarding the licensee’s behavior, if
applicable.

c) Review the licensee’s work attendance.
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Reporting by the worksite monitor to the board shall be as follows:

1. Any suspected substance abuse must be verbally reported to the board and the
licensee’s employer within one (1) business day of occurrence. If occurrence is not
during the board’s normal business hours the verbal report must be within one (1)
hour of the next business day. A written report shall be submitted to the board
within 48 hours of occurrence.

2. The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include:

e the licensee’s name;

e license number;

e worksite monitor's name and signature;

e worksite monitor’s license number;

¢ worksite location(s);

¢ dates licensee had face-to-face contact with monitor;

o staff interviewed, if applicable;

e attendance report;

¢ any change in behavior and/or personal habits;

¢ any indicators that can lead to suspected substance abuse.

The licensee shall complete the required consent forms and sign an agreement with the
worksite monitor and the board to allow the board to communicate with the worksite monitor.
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#8 SENATE BILL 1441 REQUIREMENT
Procedures to be followed when a licensee tests positive for a banned substance.
#8 Uniform Standard
When a licensee tests positive for a banned substance:
1. The board shall order the licensee to cease practice;
2. The board shall contact the licensee and instruct the licensee to leave work; and

3. The board shall notify the licensee’s employer, if any, and worksite monitor, if any,that
the licensee may not work.

Thereafter, the board should determine whether the positive drug test is in fact evidence of
prohibited use. If so, proceed to Standard #9. If not, the board shall immediately lift the cease
practice order.

In determining whether the positive test is evidence of prohibited use, the board should, as
applicable:

1. Consult the specimen collector and the laboratory;
2. Communicate with the licensee and/or any physician who is treating the licensee;and

3. Communicate with any treatment provider, including group facilitator/s.
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#9 SENATE BILL 1441 REQUIREMENT

Procedures to be followed when a licensee is confirmed to have ingested a banned
substance.

#9 Uniform Standard
When a board confirms that a positive drug test is evidence of use of a prohibited substance,

the licensee has committed a major violation, as defined in Uniform Standard #10 and the
board shall impose the consequences set forth in Uniform Standard #10.
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#10 SENATE BILL 1441 REQUIREMENT

Specific consequences for major and minor violations. In particular, the committee shall
consider the use of a “deferred prosecution” stipulation described in Section 1000 of the
Penal Code, in which the licensee admits to self-abuse of drugs or alcohol and surrenders
his or her license. That agreement is deferred by the agency until or unless licensee commits
a major violation, in which case it is revived and license is surrendered.

#10 Uniform Standard

Major Violations include, but are not limited to:

1.

2.

Failure to complete a board-ordered program;

Failure to undergo a required clinical diagnostic evaluation;
Multiple minor violations;

Treating patients while under the influence of drugs/alcohol;

Any drug/alcohol related act which would constitute a violation of the practice act or
state/federal laws;

Failure to obtain biological testing for substance abuse;

Testing positive and confirmation for substance abuse pursuant to Uniform Standard
#9;

Knowingly using, making, altering or possessing any object or product in such a way
as to defraud a drug test designed to detect the presence of alcohol or a controlled
substance.

Consequences for a major violation include, but are not limited to:

1.

2.

3.

Licensee will be ordered to cease practice.
a) the licensee must undergo a new clinical diagnostic evaluation, and

b) the licensee must test negative for at least a month of continuous drug testing
before being allowed to go back to work.

Termination of a contract/agreement.

Referral for disciplinary action, such as suspension, revocation, or other action as
determined by the board.
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Minor Violations include, but are not limited to:

1. Untimely receipt of required documentation;

2. Unexcused non-attendance at group meetings;
3. Failure to contact a monitor when required;

4. Any other violations that do not present an immediate threat to the violator or to the
public.

Consequences for minor violations include, but are not limited to:
1. Removal from practice;
2. Practice limitations;
3. Required supervision;
4. Increased documentation;
5. Issuance of citation and fine or a warning notice;
6. Required re-evaluation/testing;

7. Other action as determined by the board.
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#11 SENATE BILL 1441 REQUIREMENT

Criteria that a licensee must meet in order to petition for return to practice on a full time
basis.

#11 Uniform Standard

“Petition” as used in this standard is an informal request as opposed to a “Petition
for Modification” under the Administrative Procedure Act.

The licensee shall meet the following criteria before submitting a request (petition) to return
to full time practice:

1. Demonstrated sustained compliance with current recovery program.

2. Demonstrated the ability to practice safely as evidenced by current work site reports,
evaluations, and any other information relating to the licensee’s substance abuse.

3. Negative drug screening reports for at least six (6) months, two (2) positive worksite

monitor reports, and complete compliance with other terms and conditions of the
program.
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#12 SENATE BILL 1441 REQUIREMENT

Criteria that a licensee must meet in order to petition for reinstatement of a full and
unrestricted license.

#12 Uniform Standard
“Petition for Reinstatement” as used in this standard is an informal request (petition)
as opposed to a “Petition for Reinstatement” under the Administrative Procedure

Act.

The licensee must meet the following criteria to request (petition) for a full and unrestricted
license.

1. Demonstrated sustained compliance with the terms of the disciplinary order, if
applicable.

2. Demonstrated successful completion of recovery program, if required.

3. Demonstrated a consistent and sustained participation in activities that promote and
support their recovery including, but not limited to, ongoing support meetings,
therapy, counseling, relapse prevention plan, and community activities.

4. Demonstrated that he or she is able to practice safely.

5. Continuous sobriety for three (3) to five (5) years.
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#13 SENATE BILL 1441 REQUIREMENT

If a board uses a private-sector vendor that provides diversion services, (1) standards for
immediate reporting by the vendor to the board of any and all noncompliance with process
for providers or contractors that provide diversion services, including, but not limited to,
specimen collectors, group meeting facilitators, and worksite monitors; (3) standards
requiring the vendor to disapprove and discontinue the use of providers or contractors that
fail to provide effective or timely diversion services; and (4) standards for a licensee's
termination from the program and referral to enforcement.

#13 Uniform Standard

1. A vendor must report to the board any major violation, as defined in Uniform Standard
#10, within one (1) business day. A vendor must report to the board any minor
violation, as defined in Uniform Standard #10, within five (5) business days.

2. A vendor's approval process for providers or contractors that provide diversion services,
including, but not limited to, specimen collectors, group meeting facilitators, and
worksite monitors is as follows:

(a) Specimen Collectors:

(1) The provider or subcontractor shall possess all the materials, equipment, and
technical expertise necessary in order to test every licensee for which he or
she is responsible on any day of the week.

(2) The provider or subcontractor shall be able to scientifically test for urine,
blood, and hair specimens for the detection of alcohol, illegal, and controlled
substances.

(3) The provider or subcontractor must provide collection sites that are located in
areas throughout California.

(4) The provider or subcontractor must have an automated 24-hour toll-free
telephone system and/or a secure on-line computer database that allows the
participant to check in daily for drug testing.

(5) The provider or subcontractor must have or be subcontracted with operating
collection sites that are engaged in the business of collecting urine, blood,
and hair follicle specimens for the testing of drugs and alcohol within the State
of California.

(6) The provider or subcontractor must have a secure, HIPAA compliant, website

or computer system to allow staff access to drug test results and compliance
reporting information that is available 24 hours a day.
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(7) The provider or subcontractor shall employ or contract with toxicologists that are
licensed physicians and have knowledge of substance abuse disorders and the
appropriate medical training to interpret and evaluate laboratory drug test results,
medical histories, and any other information relevant to biomedicalinformation.

(8) A toxicology screen will not be considered negative if a positive result is obtained
while practicing, even if the practitioner holds a valid prescription for the
substance.

(9) Must undergo training as specified in Uniform Standard #4 (6).

(b) Group Meeting Facilitators:

A group meeting facilitator for any support group meeting:

(1) must have a minimum of three (3) years experience in the treatmentand
rehabilitation of substance abuse;

(2) must be licensed or certified by the state or other nationally certified organization;

(3) must not have a financial relationship, personal relationship, or business
relationship with the licensee within the last year;

(4) shall report any unexcused absence within 24 hours to the board, and,
(5) shall provide to the board a signed document showing the licensee’s name, the

group name, the date and location of the meeting, the licensee’s attendance, and
the licensee’s level of participation and progress.

(c) Work Site Monitors:

The worksite monitor must meet the following qualifications:

(1) Shall not have financial, personal, or familial relationship with the licensee, or
other relationship that could reasonably be expected to compromise the ability of
the monitor to render impartial and unbiased reports to the board. If it is
impractical for anyone but the licensee’s employer to serve as the worksite
monitor, this requirement may be waived by the board; however, under no
circumstances shall a licensee’s worksite monitor be an employee of the
licensee.

(2) The monitor’s licensure scope of practice shall include the scope of practice of
the licensee that is being monitored, be another health care professional ifno
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monitor with like practice is available, or, as approved by the board, be a person
in a position of authority who is capable of monitoring the licensee at work.

(3) Shall have an active unrestricted license, with no disciplinary action within the
last five (5) years.

(4) Shall sign an affirmation that he or she has reviewed the terms and conditions of
the licensee’s disciplinary order and/or contract and agrees to monitor the
licensee as set forth by the board.

2. The worksite monitor must adhere to the following required methods of monitoring

3.

the licensee:

a) Have face-to-face contact with the licensee in the work environment on a
frequent basis as determined by the board, at least once per week.

b) Interview other staff in the office regarding the licensee’s behavior, ifapplicable.
c) Review the licensee’s work attendance.
Any suspected substance abuse must be verbally reported to the contractor, the
board, and the licensee’s employer within one (1) business day of occurrence. If
occurrence is not during the board’s normal business hours the verbal report must
be within one (1) hour of the next business day. A written report shall be submitted
to the board within 48 hours of occurrence.

The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include:

e the licensee’s name;

e license number;

e worksite monitor's name and signature;

e worksite monitor’s license number;

e worksite location(s);

e dates licensee had face-to-face contact with monitor;
o staff interviewed, if applicable;

e attendance report;

e any change in behavior and/or personal habits;
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e any indicators that can lead to suspected substance abuse.

(d) Treatment Providers

Treatment facility staff and services must have:

(1) Licensure and/or accreditation by appropriate regulatory agencies;

(2) Sufficient resources available to adequately evaluate the physical and mental
needs of the client, provide for safe detoxification, and manage any medical

emergency;

(3) Professional staff who are competent and experienced members of the clinical
staff;

(4) Treatment planning involving a multidisciplinary approach and specific aftercare
plans;

(5) Means to provide treatment/progress documentation to the provider.

(e) General Vendor Requirements

The vendor shall disapprove and discontinue the use of providers or contractors
that fail to provide effective or timely diversion services as follows:

(1) The vendor is fully responsible for the acts and omissions of its subcontractors
and of persons either directly or indirectly employed by any of them. No
subcontract shall relieve the vendor of its responsibilitiesand obligations.  All
state policies, guidelines, and requirements apply to all subcontractors.

(2) If a subcontractor fails to provide effective or timely services as listed above, but
not limited to any other subcontracted services, the vendor will terminate services
of said contractor within 30 business days of notification of failure to provide
adequate services.

(3) The vendor shall notify the appropriate board within five (5) business days of
termination of said subcontractor.
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#14 SENATE BILL 1441 REQUIREMENT

If a board uses a private-sector vendor that provides diversion services, the extent to which
licensee participation in that program shall be kept confidential from the public.

#14 Uniform Standard
The board shall disclose the following information to the public for licensees who are
participating in a board monitoring/diversion program regardless of whether the licensee is
a self-referral or a board referral. However, the disclosure shall not contain information that
the restrictions are a result of the licensee’s participation in a diversion program.

e Licensee’s name;

e Whether the licensee’s practice is restricted, or the license is on inactive status;

e A detailed description of any restriction imposed.
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#15 SENATE BILL 1441 REQUIREMENT

If a board uses a private-sector vendor that provides diversion services, a schedule for
external independent audits of the vendor’s performance in adhering to the standards
adopted by the committee.

#15 Uniform Standard

1.

If a board uses a private-sector vendor to provide monitoring services for its
licensees, an external independent audit must be conducted at least once every
three (3) years by a qualified, independent reviewer or review team from outside the
department with no real or apparent conflict of interest with the vendor providing the
monitoring services. In addition, the reviewer shall not be a part of or under the
control of the board. The independent reviewer or review team must consist of
individuals who are competent in the professional practice of internal auditing and
assessment processes and qualified to perform audits of monitoring programs.

The audit must assess the vendor’s performance in adhering to the uniform
standards established by the board. The reviewer must provide a report of their
findings to the board by June 30 of each three (3) year cycle. The report shall
identify any material inadequacies, deficiencies, irregularities, or other non-
compliance with the terms of the vendor’s monitoring services that would interfere
with the board’s mandate of public protection.

3. The board and the department shall respond to the findings in the audit report.
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#16 SENATE BILL 1441 Requirement

Measurable criteria and standards to determine whether each board’s method of dealing
with substance-abusing licensees protects patients from harm and is effective in assisting
its licensees in recovering from substance abuse in the long term.
#16 Uniform Standard
Each board shall report the following information on a yearly basis to the Department of
Consumer Affairs and the Legislature as it relates to licensees with substance abuse
problems who are either in a board probation and/or diversion program.

e Number of intakes into a diversion program

e Number of probationers whose conduct was related to a substance abuse problem

e Number of referrals for treatment programs

e Number of relapses (break in sobriety)

e Number of cease practice orders/license in-activations

e Number of suspensions

e Number terminated from program for noncompliance

e Number of successful completions based on uniform standards

e Number of major violations; nature of violation and actiontaken

e Number of licensees who successfully returned to practice

e Number of patients harmed while in diversion
The above information shall be further broken down for each licensing category, specific
substance abuse problem (i.e. cocaine, alcohol, Demerol etc.), whether the licensee is in a
diversion program and/or probation program.
If the data indicates that licensees in specific licensing categories or with specific substance
abuse problems have either a higher or lower probability of success, that information shall
be taken into account when determining the success of a program. It may also be used to

determine the risk factor when a board is determining whether a license should be revoked
or placed on probation.
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The board shall use the following criteria to determine if its program protects patients from
harm and is effective in assisting its licensees in recovering from substance abuse in the
long term.

e Atleast 100 percent of licensees who either entered a diversion program or whose
license was placed on probation as a result of a substance abuse problem
successfully completed either the program or the probation, or had their license to
practice revoked or surrendered on a timely basis based on noncompliance of those
programs.

e Atleast 75 percent of licensees who successfully completed a diversion program or
probation did not have any substantiated complaints related to substance abuse for
at least five (5) years after completion.
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STATE OF CALIFORNIA

Agenda Item 6
October 6, 2022

Review, Discussion, and Possible Recommendation Regarding Proposed
Regulations for Disciplinary Decisions Involving Sexual Contact with a Patient
and Required Actions Against Registered Sex Offenders (add CCR, Title 16,
sections 384.1 and 384.2)

Purpose of the Item

The Committee will review and discuss the regulatory proposal regarding disciplinary
decisions involving sexual contact with a patient and required actions against sex
offenders.

Action Requested

The Committee will be asked to discuss the proposal and consider a recommendation
to the Board.

Background

At the August 29, 2016 Board meeting, as part of the comprehensive Consumer
Protection Enforcement Initiative (CPEI) regulatory package, the Board approved
proposed language to add sections 390.7 and 390.8 to title 16 of the California Code of
Regulations (CCR).

During the December 16, 2021 Board meeting, the Board voted to divide the CPEI
regulation package into six packages grouped by topic. Sections 390.7 and 390.8 were
grouped together. Staff subsequently renumbered these proposed sections as 384.1
and 384.2 to place them within the Board’s discipline regulations.

Add CCR, Title 16, Section 384.1 (Sexual Contact with Patient)

This regulation would require any proposed decision or decision that contains any
finding of fact that a licensee engaged in any act of sexual contact, as defined in
Business and Professions Code (BPC) section 729, subdivision (c), to contain an order
of revocation. A proposed decision shall not contain a stay of the revocation.

BPC section 729, subdivision (c)(3) and (4), states:

“(3) ‘Sexual contact’ means sexual intercourse or the touching of an intimate part of
a patient for the purpose of sexual arousal, gratification, or abuse.


www.chiro.ca.gov

Sexual Contact with a Patient and Required Actions Against Sex Offenders
October 6, 2022
Page 2

“(4) ‘Intimate part’ and ‘touching’ have the same meanings as defined in Section
243.4 of the Penal Code.”

Add CCR, Title 16, Section 384.2 (Required Actions Against Sex Offenders)

This regulation would require the Board to deny an application for licensure or revoke a
license for an individual who is required to register as a sex offender pursuant to Penal
Code section 290, or an equivalent law in another jurisdiction. This section would
prohibit the Board from reinstating or reissuing the individual’s license, issuing a stay of
revocation, or placing the license on probation.

Attachment

e Proposed Language to Add California Code of Regulations, Title 16, Sections 384.1
and 384.2 (Previously Proposed as New Sections 390.7 and 390.8)


https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=243.4&lawCode=PEN
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=243.4&lawCode=PEN

Agenda Item 6
Attachment

Proposed Language to Add California Code of Regulations, Title 16, Sections
384.1 and 384.2 (Previously Proposed as New Sections 390.7 and 390.8)

(as approved by the Board of Chiropractic Examiners on August 29, 2016)

§ 384.1. Sexual Contact With Patient.

Except as otherwise provided, any proposed decision or decision issued in accordance
with the procedures set forth in Chapter 5 (commencing with Section 11500) of Part 1 of
Division 3 of Title 2 of the Government Code, that contains any finding of fact that the
licensee engaged in any act of sexual contact, as defined in subdivision (c)(3) of
Section 729 of the Business and Professions Code, shall contain an order of revocation.
A proposed decision shall not contain a stay of the revocation.

NOTE: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California, Stats. 1923, p. 1xxxviii).

Reference: Sections 1000-4(b) and 1000-10, Business and Professions Code
(Chiropractic Initiative Act of California, Stats. 1923, p. 1xxxviii).

§ 384.2. Required Actions Against Registered Sex Offenders.

(a) Except as otherwise provided, with regard to an individual who is required to reqister
as a sex offender pursuant to Section 290 of the Penal Code, or the equivalent in
another state or territory, under military law, under federal law, or by a foreign
government, or any other jurisdiction or province thereof, the board shall be subject to
the following requirements:

(1) The board shall deny an application by the individual for licensure in accordance
with the procedures set forth in Chapter 5 (commencing with Section 11500) of Part
1 of Division 3 of Title 2 of the Government Code.

(2) If the individual is licensed under (Chiropractic Initiative Act of California) the
board shall promptly revoke the license of the individual in accordance with the
procedures set forth in Chapter 5 (commencing with Section 11500) of Part 1 of
Division 3 of Title 2 of the Government Code. The board shall not stay the revocation
nor place the license on probation.

(3) The board shall not reinstate or reissue the individual's license. The board shall
not issue a stay of license denial nor place the license on probation.

(b) This section shall not apply to any of the following:

(1) An individual who has been relieved under Section 290.5 of the Penal Code of
his or her duty to reqgister as a sex offender, or whose duty to reqgister has otherwise
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been formally terminated under California law or the law of the jurisdiction that
requires his or her registration as a sex offender, provided, however, that nothing in
this paragraph shall prohibit the board from exercising its discretion to deny or
discipline a license under any other provision of state law.

(2) An individual who is required to reqgister as a sex offender pursuant to Section
290 of the Penal Code solely because of a misdemeanor conviction under Section
314 of the Penal Code. However, nothing in this paragraph shall prohibit the board
from exercising its discretion to deny or discipline a license under any other
provision of state law based upon the licensee's conviction under Section 314 of the
Penal Code.

(3) Any administrative adjudication proceeding under Chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code that is fully
adjudicated prior to [insert effective date]. A petition for reinstatement of a revoked or
surrendered license shall be considered a new proceeding for purposes of this
paragraph, and the prohibition against reinstating a license to an individual who is
required to register as a sex offender shall be applicable.

NOTE: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California, Stats. 1923, p. 1xxxviii).

Reference: Sections 1000-4(b) and 1000-10, Business and Professions Code
(Chiropractic Initiative Act of California, Stats. 1923, p. 1xxxviii).
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Agenda ltem 7
October 6, 2022

Public Comment for Items Not on the Agenda

Purpose of the Item

At this time, members of the public may offer public comment for items not on the
meeting agenda.

The Committee may not discuss or take action on any matter raised during this public
comment section that is not included on the agenda, except to decide whether to place
the matter on the agenda of a future meeting. [Government Code Sections 11125,
11125.7, subd. (a).]
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Agenda Item 8
October 6, 2022

Future Agenda Items

Purpose of the Item
At this time, members of the Committee and the public may submit proposed agenda
items for a future Committee meeting.

The Committee may not discuss or take action on any proposed matter except to decide
whether to place the matter on the agenda of a future meeting. [Government Code

Section 11125.]
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Agenda Iltem 9
October 6, 2022

Adjournment

Time:
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