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State of California
Edrmund G. Brows Jr,, Governor

NOTICE OF TELECONFERENCE
ENFORCEMENT COMMITTEE MEETING
May 12, 2015
1:00 p.m.

One or more Committee Members will participate in this meeting at the teleconference sites listed
below. Each teleconference location is accessible to the public and the public will be given an
opportunity to address the Enforcement Committee at each teleconference location. The public
teleconference sites for this meeting are as follows:

Teleconference Meeting Locations:

Sergio Azzolino, DC Heather Dehn, D.C. Frank Ruffine, Public Member
1545 Broadway St., Suite 1a 4616 El Camino Ave., Suite B Rancho San Diego Library
San Francisco, CA 94109 Sacramento, CA 95821 11555 Via Rancho Sar Diego
(415) 563-3800 (916) 488-0202 El Cajon, CA 92019

(619) 660-5370

AGENDA

1. Call to Order

2. Approval of Minutes
March 13, 2015

3. Discussion/Possible Action Regarding Amendments to the Board of Chiropractic
Examiners Disciplinary Guidelines

4, Discussion/Possible Action Regarding the Incorporation of SB 1441 Uniform
Standards Related to Substance Abusing Licensees into the Board of Chiropractic
Examiners Disciplinary Guidelines

5. Discussion/Possible Action Regarding a Possible Statutory Change to Government Code
Section 11522 Which Would Allow the Board to Assign Petitions for Reinstatement or
Reduction of Penaity to an Administrative Law Judge

6. Discussion and Review of the Question on the Petitioner Application(s):
Have you ever had disciplinary action taken against any professional license in this state or any
other state?

7. Public Comment

Note: The Committee may not discuss or take action on any matter raised during this
public comment section that is not included on this agenda, except to decide whether
to place the matter on the agenda of a future meeting. [Government Code Sections
11125 & 11125.7(a).] Public comment is encouraged; however, if time constraints
mandate, comments may be limited at the discretion of the Chair.

T (16} 2635355 Board of Chiropractic Examiners

F (o16) 4n7-0049 gor P Street, Suite 1424
O TT/TRD {Bea) y35-2029 Sacramento, California g8t
Consumer Complaint Hotline wyww . Chirg.cagov

(B66) 5431311
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8. Future Agenda ltems

9. Adjournment

ENFORCEMENT COMMITTEE
Sergio Azzolino, D.C., Chair
Heather Dehn, D.C.
Frank Ruffino, Public Member

Meetings of the Board of Chiropractic Examiners’ Committes are open to the public except when specifically noticed otherwise in
accordance with the Open Meeting Act. Public comments will be taken on agenda items at the time the specific item is raised. The
Board’s Commitiee may take action on any item listed on the agenda, unless listed as infermational only. All times are approximate
and subject to change. Agenda items may be taken out of order to accommodate speakers and to maintain a quorum. The meeting
may be cancelled without notice. For verification of the meeting, call (916) 263-5355 or access the Board’s Web Site at
www.chiro.ca.gov.
m

The meeting facliities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation
or modification In order -to participate in the meeting may make a request by contacting Marlene Valencia at (916) 263-5355 ext.
5363 or e-mail marlene.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite
142A, Sacramento, CA  85814. Providing your request at least five (5) business days before the meeting will help to ensure
avallability of the requested accommaodation.

m
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State of California
Edmund G. Brown Jr,, Governor

Board of Chiropractic Examiners
MEETING MINUTES
Enforcement Committee
March 13, 2015
12:30 p.m.

State of California

901 P Street, Suite 142-A
Sacramento, CA 95814

Committee Members Present
Sergio Azzolino, D.C., Chair
Heather Dehn, D.C,

Frank Ruffino

Staff Present

Robert Puleo, Executive Officer

Sandra Walker, Compliance Manager

Dixie Van Allen, Associate Governmental Program Analyst
Spencer Walker, Attorney 11|

Marlene Valencia, Associate Governmental Program Analyst
Christina Bell, Associate Governmental Program Analyst

Public Present

Marcus McCarther, DCA Executive Office

Deborah Mattos, Lobbyist for Southern California University of Health Sciences
Dr. Khadijah Poole-Khatib, D.C.

Call to Order
Dr. Azzolino called the meeting to order at 12:35 p.m.

Roll Call . -
Mr. Ruffino called the roll. Dr. Azzolino, Dr. Dehn and Mr. Ruffino were all present.

Approval of January 27, 2015 Minutes

MOTION: DR. DEHN MOVED TO APPROVE THE MINUTES

SECOND: DR. AZZOLINO SECONDED THE MOTION

VOTE: 2-0 (DR. AZZOLINO — AYE, DR DEHN - AYE, MR. RUFFINO — ABSTAINED DUE TO HIS
ABSENCE AT THE JANUARY 27, 2015 ENFORCEMENT COMMITTEE MEETING)

MOTION CARRIED

T (16} 263-5355 Board of Chiropractie Examiners
F (916) 327-0039 go1 P Street, Suite rg2-A
TT/TOD (Boo)} 735-2020 Sacramento, California 95814
Consurner Complaint Hotline www.chiro.ca.gov
{866) 5431311
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Discussion and Possible Action on Criteria and Standards for Expert Consultant-Selection. [2014-
2017 Strategic Plan]

The revised Application for Expert Consultant and Guide Book were provided to the committee members.
Application revisions were discussed and accepted. The word "Affidavit” on page 5, section 10 of the
Application was misspelled; staff was directed to make the requested revision.

MOTION: DR. AZZOLINO MOVED TO ACCEPT THE APPLICATION WITH THE CORRECTION OF
THE WORD AFFIDAVIT.

SECOND: DR. DEHN SECONDED THE MOTION

VOTE: 3-0 (DR AZZOLINO — AYE, DR. DEHN - AYE, MR. RUFFINO - AYE)

MOTION CARRIED .

It was determined the Application for Expert Consultant and Gulde Book did not need to return to the
Enforcement Committee.

The Expert Training Timeline was discussed to determlne'whlch 2 Board ‘miembers could attend which
training dates. The date of June 23, 2015 was secured for Northern Calrforma Expert training.

It was determined another Southern California Board member woulil be contacte‘d as. weII for their
availability to attend the Southern Callfornla tralnlng with Mr. ij

Discussion and Possible Action on Proposed Language Rergardlng Maintenance of Patient
Records/Amendments to Title 16, Callfornla Code of Regulatlene Sectlons 312.2 and 318

Dr. Azzolino stated he was pleased with the revreions prowded S0 far .

Dr. Azzolino re-introduced the subject of electronlc srgnatures

Mr. Walker stated he had conducted some research ongthrs matter and found that the courts upheld this
as long as the person intends for a stamp, or a-digital or electronic signature to represent their actual
sighature; that this is acceptable. The Secretary of State digital signature reguiations only relate to public
entities who desire to do business with the public that they serve. That is not applicable, nor is the
California Uniform Electronic Transactions Act. The things that the Board has to rely upon is whether the
chiropractor intends to conduct business electronically. Typically an electronic signature is not used
unless the business is conducted electronlcally

Mr. Walker asked,; what -|e-.t-he mtent?-

Mr. Puleo stated the Board"s:: lntent tsﬁ to comply with the CCR section 318 and determine if we can accept
an electronic signature or does it need to be an ink handwritten signature.

Mr. Walker stated we are complying due to the way section 318 is written. The language doesn't specify if
the signature has to be a wet, digital, electronic or a stamp. Itis the intent behind the signing of the
document itself.

Dr. Azzolino stated intake forms should always be signed by patients.

Dr. Azzolino brought up a concern about sign in sheets, due to the HIPPA violation and it is antiquated.

Mr. Walker agreed a sign in sheet would be a HIPPA violation and an invasion of privacy issue,

2




Enforcement Commitiee Meeting Minutes
March 13, 20158

Dr. Azzolino inquired if we have a regulation that requires a sign in sheet. Ms. Van Allen is researching
this issue.

Mr. Walker stated that the proposed language in 318(b) regarding Civil Code section 1798.81 should be
written out as to state: ... contained therein by shredding, erasing, or-otherwise modifying the personal

information in those records to make it unreadable or undecipherable through any means.” Mr. Walker

also stated that the section number is missing in subdivision (c) after the word “Section” on line four (4).
He stated that “303" should be placed after that word.

MOTION: DR. AZZOLINO MOVED TO ACCEPT THE PROPOSED TEXT WITH THE ADDITIONAL
LANGUAGE RECOMMENDED BY MR. WALKER IN 318(B) AND (C).

SECOND: MR. RUFFINO SECONDED THE MOTION

VOTE: 3-0 (DR AZZOLINO - AYE, DR. DEHN - AYE, MR. RUFFINO —~ AYE)

MOTION CARRIED :

The revised text for 318(b) and (c) will be brought forward _t‘o,':the next Board meeting.

Ms. Walker inquired about the new draft form entitled: “Nétice of Termination. of Practice and Transfer of
Patient Records”. She asked if the draft form needed to come to the Enforcement Committee or could it
go forward with the 318 package to the next Board meeting. -

Mr. Walker stated the draft form could go forward to the next Board meeting and dld not have to come
back to the Enforcement Committee. e _

Ms. Bell asked if the Ianguage in the regula’flon about the “New Form No XXX" should also state: “hereby
incorporated by reference.” : s

Mr. Walker stated yes.

Dr. Azzolino directed staff to add one bullet item at thetop of the "Guidelines for When a Chiropractic
Practice Closes” sheet. The addltlonal buJIat 1tem should state to: “Officially notify the Board in writing,

pursuant to sectlon 318. e

Future Enforcement Commlt’tee Meetlngs for 2015
s May 12, 201 5 from 1:00 - 3:::0.0 p.m. |
» August 24, 2015 from 12:00 %’2:00 p.m..

Public Comment
None

Future Agenda items
» Discussion/Possible Action Regarding a Possible Statutory Change to Government Code Section
11522 {Petition for Reinstatement or Reduction of Penalty of a Revoked or Suspended License]
« Discussion/Possible Action Regarding Implementation of Senate Bill 1441 [Uniform Standards for
Substance Abusing Licensees]
» Discussion and Review of Revised Disciplinary Guidelines

Adjournment
Dr. Azzolino adjourned the meeting at 1:37 p.m.
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The Board of Chiropractic Examiners (hereinafter “the Board") is a consumer protection
agency with the primary mission of protecting consumers of chiropractic services from
potentially harmful licensee s. In keeping with its mandate to protect the affected population of

- consumers, the Board has adopted the following recommended guide lines for disciplinary
orders and conditions of probation for violations of the Chiropractic Act and/or California Code of
Regulations.

The Board carefully considers the totality of the facts and circumstances in each
individual case, with the safety of the public being paramount. -Consequently, the Board
requests that the Administrative Law Judge clearly delingate théfactual basis for his/her
decision. Except as provided in the Uniform Standards* Related t6:Substance Abuse. the

Board recognizes that an individual case may neééssitate a departure from these quidelines
for disciplinary orders. However, in such a caseiihe mitigating or aggravating circumstances
must be detailed in the “Finding of Fact” whichiis’in every Proposed Dedision. so that the
-circumstances can be better understood and evaluated by the Board before: f-m.al action is

taken.

The Board recognizes that these oondltlons are friefrely guidelines and the m|tlgat|ng
or aggravating circumstances in a particular case may necéssitate variations. In such cases,
the mitigating circumstances shall be detailed in‘any p oposed de0|3|on or any transmittal
- memorandum accompanym . S

general, the position of the Board ig’ that revooatlon;should always be an option whehever
grounds for dlSCIplIne are’ found to.f

The Board seeks recovery of all mvestlgat]ve and prosecution costs up to the
hearing in all disciplinary cases, mcludmg all charges of the Office of the Attorney General
including, but:not limited to Iegal services‘and opinions of expert consultants, because the
burden for paying for disciplinary:cases should fall on those whose conduct requires
investigation and enforcement not upon the profession as a whole.

Board of Chiropractic Examiners
901 P Street, Suite 142A
Sacramento, CA 95814
Phone: {916) 263-5355

Fax: (916) 327-0039
www,chiro.ca.gov
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The purpose of the probation monitoring program is to maintain public protection by proactively
monitoring probationers to ensure terms and conditions are met. The Board will work to:

1) Allow for the probationer’s rehabilitation if that is hIS/h.e_v

2) Allow the probationer an opportunity to practice in a professional manner with
restrictions and guidance from a_ community support svstem and designated probatlon
monitor to prevent future occurrences; and ... = ]

3) Allow for education of the individual as to.the: respon3|brllt|es requwements and
professionalism mandated of a chlropraotor

It is the policy of the Board that if a probationer i jgnd to be in violation ¢ n\{ term of
probation at any time during the probatlon period, the: Board"shall |mmed|atelv ;-be notlfled of the

violation so that disciplinary action mav ‘be considered -

The Board will é'dh'é‘ider stipulated settlements fo promote cost effectiveness and to expedite
disciplinary decisions if such agreements are consistent with the Board’s mandate.

4]Page




Factors to Be Considered in Determining Penalties

Section 10(b) of the Chiropractic Initiative Act provides.that the Board may discipline the
holder of, or suspend or revoke, any license issued by the Board.

In determining whether the minimum, eran intgrmediate or maximum penalty is to
be imposed in a given case, factors such as the followmg shouldbe considered:

4- 1. Actual or potential threat or harm to the ;public, consumer or oat"iijent.

3— 2. Prior disciplinary record, mcludmg Iever of ¢
probation terms. T
3. Prior warnings of record, mcluqu final cltatlon £
Number and/or variety of current violations.
Nature and severity of the act(s), '
Mitigating evidence.
Rehabilitation ewdence

PRNPE
00 I~ IOD [0 1 |

4+ 10. Time passed smce the act(s) or offense(s) occurred.

42; 11. Whether the condugt was intentional or neghgent demonstrated incompetence, or, if
respondent.is. bemg held to.a for. conductcommitied by another, the respondent had
knowlédge of or knowingly participated insuch conduct,

13- 12. The financial benefit to the: respondent from the misconduct.

44- 13." Intent of actions. = i

15. 14. Act(s) of remorse. :

16- 15. Death of patient or consumer due-,to gross neqllqence criminal violations or serious

bodily i m[ury.-,.,

No one of the above factors is.required to justify the minimum and maximum penalty as
opposed to an mtermedlate one

Terms of Probation

Probation conditions are divided into two categories: 1) standard conditions that
shall appear in all probation cases, and 2) optional conditions, that depend on the nature
and circumstances of a particular case. The Board prefers that the optional conditions be
placed before the standard conditions in sequence in the proposed disciplinary order. The
Board may also impose other conditions appropriate to the case as long as the condition is
not contrary to public policy.

5|Page




Standard Conditions - To be included in all probation decisions/orders.

Obey All Laws

Quarterly Reports

Probation Monitoring

Interview With Board
Continuing Education
Reimbursement of Board Costs
Tolling of Probation

No Preceptorships or Supervision of lnterns__[
Violation of Probation
10. Notification of Employment
11. Notice to Employers

12. Notice to Employees

13. License Surrender

14. Completion of Probation

DONDORLN

Actual Suspensid .
Drugs - Abstain Fror

' 'Druq and Alcohol Testing
6. ' i Callfomla Law and Professional Practice Examination (CLPPE)
7. I:awéemma%len Spemal Purposes Examination for Chiropractic (SPEC)
8.
9

SPEG—Exammahen Practice: Monltormq by Another Licensed Doctor of Chiropractic
Memteﬂﬂg Restltutlon for CoHsumers *

Psvchlatrlc or Psychological Evaluation

11 Rest&umq—fer—eensumers Psvchotherapv
12. ' : ierr Medical Evaluation
13. Peyshoetherapy Ethics. ‘and Boundaries Examination

14, Medicalevaluation Education Course

15. Ethiss-Course Community Service

16. Education-Course Restricted Practice

17, Community-service Third Party-Patient Chaperone

18. Restricted-practice Notification to Patients

19. Third-party-presence—sexuaktransgressors Criminal Probation/Parole Reports
20. Netifisation-to-patients Billing Monitor

6E|Page



https://Alcoh.ol

Categories of Viclations and Recommended Penalties

The Chiropractic Initiative Act and the California Code of Regulations specify the offenses
for which the Board may take disciplinary action. The following are categories of violations
used by the Board in determining appropriate disciplinary penalties.

The Board also has the authority, pursuant to California Code of Regulations section 304, to
impose discipline based on disciplinary action taken by another jurisdiction. The discipline
imposed by the Board will typically correspond with the diSCIpllne imposed by the other
jurisdiction for similar offenses.

CATEGORY |

Minimum: Revocation stayed; 1-2 year probatlon i
Maximum: Revocation '
All standard terms and conditions =i
Optional terms and conditions, as applica

Actual Suspension_
Drugs - Abstain From Use

eatl—en Drug- andsAIcohol Abuse Treatment/Counseling

Alcohol - Abstain Ffﬁﬁ‘l:Use

Agh Druq and Alcohol Testing
iR Call. ofrig Law-and Professwnal Practice Examination (CLPPE)
: Spemal Purproses Examination for Chiropractic (SPEC)
SEEG—%eaqqmaﬁen Practice Momtorlnq by Andther Licensed Doctor of Chiropractic
ReStItutIOI‘] for:ConsLimers

s Psychiatric:or Psychological Evaluation
11 Restﬁuﬂen—fer—sensemem Psvchotherapv

12. t : Medical Evaluation
13. Psyehe%he#apy Ethics and Boundanes Examination

14, Medical-evaluation Educatioh ‘Course

15. Ethiss-Course” Commuinity Service

16. Education-Geurse Restricted Practice

17. Gommunity-service Third Party-Patient Chaperone

18. Restristed-practice Criminal Probation/Parole Reports

19. Third-party-presence—sexual-transgressers-Billing Monitor
20, Netification-to-patients

21. Griminal-Probation/Parole Reporis

CoNO A WN =

o
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CATEGORY | CONTINUED

Recommended but not limited to fer the following viclations which are relatively minor, but are
potentially harmful, or for repeated violations of a relatively minor nature:

Chiropractic Initiative Act
5 Practicing without a valid license
10(b) Improper use of fictitious names

California Code of Regulations
302.5 Use of Laser -
303 R ifyi ' Fese Filing of Address

semﬂeafee Dlsplav of Llcense
310 Change of name

311 Advertlsmq :
312 Unlicensed practice (for use in le.
314 Law Viclators

317. 2 Gag Clauses in CIViI Aqreements Prohiblted
317.3 Licensee Repertlnq Requ:rements
318(a)(b) Chiropractic Patlent Records!Accountable Billings
319.1 Informed Consent -~ .

366 _Continuing Edlcation Audl_
367.5 Application for thifopractic:
367.7 Name of corporation:
367.9 Shares ownershlp and. fransfer,«_:_ -

Business and Profess:ons Code
1051 Application for reglstratlon asa chiropractic corporatlon

Heaith and Safety Code
123110 Failure to provide treatment records
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CATEGORY Il

Minimum: Revocation stayed, 3 year probation
Maximum: Revocation

All standard terms and conditions of probation
Optional terms and conditions, as applicable

Actual Suspension
Drugs - Abstain From Use

DPrug-abuse-counseling/detexification Drug and Alcohol Abuse Treatment/Counseling

Alcohol - Abstain From Use g
Alsehel-abuse-counseling/detoxification Drug_and Alcohol Tasting
Blood-andiorurine-testing California Law and Professidiial:Practice Examination (CLPPE)
Law-Exarination Special Purposes Examination for’‘Ghiropractic (SPEC)

SREC Examination Practice Monitoring by Another Licensed D Ioctor of Chiropractic
Menitering Restitution for consumers
10 Auditing-of billing-practices

11, Restitution-forcensumers Psychiatric or Psvsholoqlcal evaluatlon
12. Psychiatric-orPsychelogical-evaluation Psyohotheragy

13. Psychotherapy Medical evaluation . ‘
14, Medical-evaluatien Ethics and Bou”'danes Examinatlo

15, Ethies-Gourse Education Course™:
16. Education-Course Community service

17. Community-service Restricted practice

18. ResFHeted—pFaeHee Th|rd partv Patient Chaperone

19. Not|flcat|“0n to patlents

LN RN =

Criminal-Probation/Parole Reports- -

21, Gﬂmrnalrprebauenﬂaame—l%epeﬁs Billing IVIonlto '
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CATEGORY Il CONTINUED

Recommended for violations with a more serious potential for harm, for violations which involve
greater disregard for chiropractic law and pubiic safety, or for violations which reflect on ethics,
care exercised or competence.

Chiropractic Initiative Act
10(b) Advertising treatment of sexual disorders
15 Misleading use of title

California Code of Requiations
306.1(c) Fallure to appear for hearing
311 Advertising i
312 Unlicensed practice (for use in more egregious cases) i
314 Law Violators < s
317(l) Making or signhing false documents : S
317(n) Making false statement on the license appllca n
317(p) False, misleading, or deceptlv"‘f idvertising.
317(r) Unauthorized disclosure of patient-information; failure to maintain confidentiality
317.1 Failure to register referral service™:, " ': e
318(a) Chiropractic patlent records
318(b) Accountable billing =
319 Inappropriate billing-for servmes advertlsed asffree or dlscounted
319.1 Informed Consent )

366 Continuing 'E_d_u_cation Auglts

Busineéé’én_d Professionéf(f@_qp o
650.3 Group advertising and referral services -
651 False, misleading, or deceptive advertising
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CATEGORY Ili

Minimum: Revocation stayed, minimum 30 days suspension, 5 year probation
Maximum: Revocation

All standard terms and conditions of probation

Optional terms and conditions, as applicable

Actual suspension
Drugs - Abstain from use

Drug and Alcohol Abuse Treatment/Counseling

Alcohol - Abstain from use

Alcoheol-abuse counseling/detoxification Drug and Alcohal

estlnq

Blood-and/erurine-testing California Law and Proféssional Practice Examination (CLPPE)

Law-Examinatien Special Purposes Examination for Chiropractic. (SPEC)

Co~NoOomhwhn =

Menitering Restitution for consumers =
10 Auditing-of-billing-practices Psychiatric or Psychological evafuatlon
11. Restitutionfor-consumers Psychotherapy .

12. Peychiatric-or Psychological-evaluation Medical evaluatlon

13. Psychotherapy Ethics and Boundafies Examination
14. Medical-evaluation Education Courss”
15. Ethics-Course Community service
16, Edueation-Course Restricted practice . -
17, Community-service Third party-Patient: Chaperone
18. Restﬂeted—praehee Notlflcatlon to patients. &7
19. Fhi gressors {
20. Netmeatien-te—pahenég;Blllmg Monitor B

iminat Prébéfibn/Paro]e Reports

SREC-Examination Practice Monitoring bv Another Licensed Doc:tor of Chiropractic

ljPage




CATEGORY Il CONTINUED

Recommended for less egregious criminal convictions involving moral turpitude, sexual
misconduct or fraudulent acts committed in connection with the licensee’s practloe Also to be
used in cases involving gross negligence/incompetence, capping, steering, accepting fees for
patient referrals, excessive treatment or for failure to refer a patient to another licensed care
provider.

Chiropractic initiative Act
7 Unauthorized practice of medicine

California Code of Regulations 7
302(a) Practice exceeding the scope of practice
302(a)(5) Use of drug or medicine in materia medica
302.5 Use of Laser S
312{c) Failure to properly supervise AP
313 Inducing student to practice chlropracttc
314 Law Violators

316(a) Responsibility for conduct on: P
316(b) License used in connectlon Wil

ises (for use in : SS egregious cases)
i "Jn less egregious cases)
ss egregious cases)

317( )

317(d) Excessive treatment (for use in less G‘Q'I‘GQIOUS cases)
317(e) Intentionally or: recklessly causmg harm:it6fhe public -

317(f) Administering or use.of drugs or alcohol ==

317(g) Conviction of a crime:-{for use inless egreg;ous cases, including fraud)
317(h) Con\nc’c;on m\mlvmg moralfturpltude Vdrlshonesty, or corruption (for use in less

S Cases, excludmg fraud) .., i _

317(i} Convnct[on |nvolvmg dangerous -drugs or alcohol

317()) Dlspensmg or administration of drugs -

317(k) Commlssmn of dishonést or fraudulent act related to duties or functions of license
317() Making orsigning false documents

317(m) Aiding and abetting unlicensed activity

317(q) Obtaining fee by fraud ordeceit

317(s) Use of cappers or steerers 317(t) Fee for referrals

317(w) Failure to refer a patient to other licensed health care provider

318.1 Standard of Care Regarding Manipulation Under Anesthesia (MUA)

Business and Professions Code

725 Excessive prescribing or treatment (for use in fess egregious cases)
726 Sexual relations with patients (for use in less egregious cases)
810 False or fraudulent claims (for use in less egregious cases)
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CATEGORY IV

Penalty: Revocation

Recommended for more egregious cases including, but not limited to, fraudulent activity,
physical violence, sexual misconduct, excessive treatment, or improper use of license in
connection with sexual acts. Revocation is also recommended when: 1) respondent fails to file a
notice of defense or to appear at a disciplinary hearing where the Board has requested
revocation in the accusation; 2) respondent violates the terms and conditions of probation from
a previous disciplinary order; and 3) where prior discipline has been imposed, as progressive
discipline unless respondent can demonstrate satisfactory ldence of rehabilitation.

California Code of Requlations

302.5 Use of L.aser

316(a) Responsibility for conduct on premises
316(b) License used in connection with sexua
316(c) Sexual relations with a patient
317(a) Gross negligence

317(b) Repeated negligent acts
317(d) Excessive treatment
317(g) Conviction of a crime i
317(h) Conviction involving moral turpltude dlshonesty, or corruptlon
317()) Making or signing false.documents - &

318.1 Standard of Car '"Reqarqu Manlpulatlon Under: Anesthes:a (MUA)
390.7 Sexual Contact W|th Patlent :

725 Excesswe prescrlblng or treatment
726 Sexual relations with: pat;ents’-z;;_
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DISCIPLINARY GUIDELINES

FOR USE BY ADMINISTRATIVE LAW JUDGES

-

To establish consistency in discipline for similar offenses on a statewide basis, the Board of
Chiropractic Examiners has adopted these uniform disciplinary guidelines for particular
violations. This document, designed for use by administrative law judges, attorneys,
chiropractors and ultimately the Board, shall be revised from time to time following public
hearing by the Board and will disseminated to interested parties upon request. Additional
copies of this document may be obtained via the Board's web site at www.chiro.ca.gov or by
contacting the Board of Chiropractic Examiners at its office in Sacramento, California. There
may be a charge assessed sufficient to cover the cost of production and dissemination of
copies. In determining the appropriate discipline, consideratich should be given to any
mitigating or aggravating circumstances. All decns:ons shall lnclude cost recovery in_accordance
with Business and Professions Code section 125, 3 -

The Board recognizes that these penalties andi onditions of Drobatlon- Fe.merely guidelines
and that mitigating or aggravating circumstancés inay necessitate deviatiohs. If there are
deviations or omissions from the guidelines, the Bdard wouldTe Juest that the’ Admmlstratlve
Law Judge hearing the matter mclude some statemeht of th.
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Model Number

1. Revocation - Single Cause

License No. (Ex: DC-12345) issued to respondgnit {Ex: John Smith“'D‘-?'_
Respondent shall relinquish his/her wall Ilcense- d pocket renewal licet
designee within 10 days of the effective date of thi cjeclsmn.;Respondent

) is revoked.
2.to the Board or its
ay.not petition the -

Board for reinstatement of his/her revoked license o

B

decision. Respondent shall pay to the Board its ccsts 6f
amount of $ within 15 days_of the effectlve date f-thls decision.

(Optional) License No. (Ex: DC- 12345) lssued to respon_dent (Ex:. John Smith, D.C.) is revoked.
Respondent shall relmqmsh /her wall license and pockét. renewal license to the Board or its
designee within 10 days:of the &ffective date’of this ‘c;lemsrbn"“"Respondent may not petition the
Board for relnstatement f his/her- revoked licénge for 2 years from the effective date of this
decision. If respondent 2 oard is hefs he shall pay to the Board its costs associated
with the investigation and ;nfo_rc mentin the amount of $ - Payment of the costs is
no guarantee the ‘petition will* b,emg,ranted If. respondent fails to pay the amount specified, the
petrtlon shall be denied and thedicense shall rg maln revoked.

2. Revocétien P Multiple Causes

License No. (Ex IC 12345) |Ssued to respondent (Ex.: Jane Doe, D .C.} is revoked pursuant
to Determination-of-lss : Causes for Discipline, separately and together.
Respondent shall rellnqwsh hls/her wall license and pocket renewal license to the Board or its
designee within 10 days of. the effective date of this decision. Respondent may not petition the
Board for reinstatement of his/her revoked license for 2 years from the effective date of this
decision. Respondent shall pay to the Board its costs of investigation and prosecution in the
amount of $ within 15 days of the effective date of this decision.

(Optional) License No. (Ex.: DC-12345) issued to respondent is revoked pursuant to
Betermination-oHssues{Ex-and i} Causes for Discipline, separately and together.
Respondent shall relinquish his/her wall license and pocket renewal license to the Board or its
- designee within10 days of the effective date of this decision. Respondent may not petition the
Board for reinstatement of his/her revoked license for 2 years from the effective date of this
decision. If respondent petitions the Board he/she shall pay to the Board its costs associated
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with the investigation and enforcement in the amount of $ . Payment of the costs is
no guarantee the petition will be granted. If respondent fails to pay the amount specified, the
petition shall be denied and the license shall remain revoked.

3. Revocation - Business and Professions Code Section 1003

Llcense No (Ex.: DC- 12345) issued to respondent (Ex: Jane Doe, D.C.) is revoked pursuant to

Causes for Discipline, separately and together.
Respondent shall rehnqwsh hls/her wall license and pocket renewal license to the Board or its
designee within 10 days of the effective date of this decision. Respondent may not petition the
Board for reinstatement of his/her revoked license for 10 years from the effective date of this
decision. Respondent shall pay to the Board its costs of jnvestigation and prosecution in the
amount of § within 15 days of the effectlve d te of ;thIS decision.

4. Exam-applicants Applicants who are plac sdon probation

The application of respondent __(Name) “fot:licensure is hereby gra ,ted ‘Upon
successful completion of the licensure examinationand all other licensing reqwrements a
license shall be issued to respondent:Said license shallimmédiately be revoked. the order of

revocation stayed and respondent placed:on. ' ~a-period of years on the
following terms and conditions. :

8. Reinsté't':e‘ment of Iicengeg\:‘)vith cdﬁfaitions of probation

The appltcatlon of respondent (Ex John Doe. D.C)) for license reinstatement is hereby
granted, A license shafl be issued to respondent. Said license shall immediately be revoked,
the order of revocation stayed and respondent placed on probation for a period of (Ex.: five)
years on the following terms and conditions.

(Optional) Upon successfui compretlon of the California law examination, a license shall be
issued to respondent.

(Optional) The respondent shall enroll in and successfully complete (Ex.: 12, 24) hours of
-contlnumg educatlon prlor to lssuance of the Ilcense Ilihe—FesieendeHLm—euep%ded#em
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NOTE: If cost recovery was ordered in the revocation or surrender of a license and the cost
recovery has not been paid in full by petitioner, a probation term requiring payment of original
‘cost recovery must be included in the reinstatement decision.

7. Standard Stay Order

However, (revocation) is stayed and respondent is placed on probation for (Ex: five) years upon
the following terms and conditions:

8. Surrender of License

It is hereby ordered that chifopractic license No. (Ex. DC 12345), issued to respondent (John
Doe, D.C.). is'surrendered, as of the effectwe date of this decision and accepted by the Board of
Chiropractic Examlners e

The surrender of respondent 5 c;:;'r:{ﬁi;r;opractic license and the acceptance of the surrendered
license by the Board shall. constitute the imposition of discipline against respondent and shall
become a part of respondent s ‘license history with the Board.

Respondent shall lose all rlqhts and privileges as a chiropractor in Callforma as of the effective
date of the Board's Decision and Order. Respondent shall relinquish hisfher wall license and
pocket renewal license to the Board or its designee within ten_ {10) days from the date of

acceptance.

If Respondent ever applies for licensure or petitions for reinstatement in the State of California,
the Board, shall treat it as a petition for reinstatement. Respondent must comply with all the
laws, requlations and procedures for licgnsure in effect at the time the petition s filed, and all of
the charges and allegations contained in Accusation No. shall be degemed to be true,
correct and admitted by Respondent when the Board determines whether to grant or deny the

17| Page



mailto:h@lsh9~.shtillPilY

petition. Respondent may not petition the Board for reinstatement of his/her license for two {(2)
years from the effective date of this decision.

(Optional) Respondent stipulates that should hie/she petition for reinstatement of his/her license,
he/she shall pay to the Board costs associated with its investigation and enforcement in the
amount of $ at the time the petition is filed.

9. Extension of Probation in Lieu of Revocation of Probation

License No. (Ex: DC-12345), issued to respondent (Ex; Jane Doe, D.C.) remains revoked,
stayed, and placed on probation for an additional (Ex: 3 years}{from the original effective date of
Decision and Order AC The additional (Ex: 3 vears) will total the number of vears of
probation to (Ex: 8 vears). The orrqmal terms and conditiohs"of: probatlon shall remain in full
force and effect, and are fully incorporated herein by reference in addition to the terms and
conditions set forth in Decision and Order No. AC 5%, that becarme effective on {date),
respondent shall comply with the following terms conditions of probation.

10. Severability Clause

Each condition of probation contalned &rein is a separat and distinct condmon If any
condition of this Order, or any appllcatlon thereof, is declaféd.unenforceable in whole, in part, or
to any extent, the remainder of this Order.ad all Gther applrcants thereof, shali not be affected.
Each condition of this Order shal! separatelv be valid and enforceable to the fullest extent
permitted by law. : :

11. Uniform Standards for Sub

Pursuant to:Biisiness and Professron 'Code section®345, the Uniform Standard for Substance-
Abusing-Licénsee (Uniform Standards) are “abplied throughout this order and shall be adhered
to throuqhout the entire term of probatron e
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STANDARD CONDITIONS :

Model Number
1. Obey All Laws

Respondent shall obey all federal, state and local laws, andall, _
governing the practice of chiropracticin California. A Tdll nd'detalled account of"'any and all
arrests and or convictions for any violations of law shall be rreported by the respondent to the
Board in writing within 72 hours of occuirrence;To permit monitoring of compliance with this
term, and within 45 days of the effective date of this decision, ‘Unless previously submitted as
part of the licensure application.process. regpondent shall submitc:the Department of Justice
electronic fmqerprlnt images (leé ScanLand:’relatedrnformétlon required by the Department of
Justice for the purpose of obtaminq lnformatlon asito the emstence and content of a state or

information search conducted throuqh the Department of Justice.” With this condition the Board
will be alerted of any criminal Jaw.violations by the probationer especially any such occurrences
following the start of probat:cn and whether or not the probationer has informed the Board’s
probation monitor or des;qnee of these arrests.

2. Quarterly Reports

Respondent shall submit quarterly reports under penalty of perjury on a form entitled “Quarterly
Probation Report” (No. QPR100 (Rev. 7/04)), certifying and documenting whether there has
been compliance with all conditions of probation. Late or missing reports may be regarded as a
viclation of probation. If the final probation report is not made as directed, probation shall be
extended automatically until such time as the final report is made.
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RATIONALE: This provides the Board with a mechanism for maintaining communication with
the Respondent. Late reports or missing reports shall be seen as violations. This enforcement
fool could not be utilized in the past because mention of it was missing from term language.

3. Probation Monitoring

Respondent shall comply with the Board's probation compliance monitoring program, including
investigator visits and site inspections. Failure to comply with probatlon monitoring shall be
considered a violation of probation. :

RATIONALE: This lahquage includes the mvesthatfons g ] teraotmq with probationers as the
request of or in coordination with the probation momfor or des:qnee '

4. Interview with Board

5. Continuing Educati

Respondent shall prowde evudence of contmunn y'education, réquired for license renewal, if

requested by the Board:

6. Reiﬁiﬁﬂrsement ofnl.:";:'o"a‘r.d Cosf'gi-,

Respondent shall relmburse to the Board |ts costs of investigation and enforcement in the
amount of $__ == Respondent may be permitted to pay these cots in a payment plan
determined by the Board/desu:;nee or as determined in this order. Non-payment, by the dates
and in the amounts determlned bv the Board, may be considered a violation of probation.

The filing of bankruptcy bv Respondent shall not relieve Respondent of his/her responsibility
to reimburse the Board, |f Respondent is in default of his responsibility to reimburse the
Board, the Board will collect cost recovery from the Franchise Tax Board, the Internal
Revenue Service or by any other means of attachment of earned wages leqally available to
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7. Tolling of Probation

If respondent leaves California to reside or practice outside this state, or for any reason should
respondent stop practicing chiropractic in California, respondent must notify the Board in writing
of the dates of departure and return or the dates of non-practice within10 days of departure or
return. Non-practice is defined as any period of time exceeding 30 days in which respondent is
not engaging in the practice of chiropractic or any time the license is inactive or in forfeiture
status. Pericds of temporary residency or practice outside the state or of non-practice within the
state shall not apply to reduction of the probationary period. It shall be a violation of probation
for respondent's probation to remain tolled pursuant to the provisions of this condition for a
period exceeding a total, combined total or consecutive p f [ one ] years.

RA TIONALE Per !eqa! we cannot actively impose or:enf ce' pecrﬁc terms on Probationers

per requiation and that thev know about the "obe all"laws” term in th_e probatron order. The
other additional lanquage changed simply alloi ]

Brobation fo be comp!eted in a reasonable
time by lessening the likelihood of lengthy probatron and afso encouraqes an effectrve active
probation program. “Combined total” was added to: avoid prabat:oners tolliig’ up to their limit,
returning for one day in California to practice and then rettin to tolling status, and aflow their
tolling period to start once again.

, udent (mtern)rﬂpart]clpatmg in a preceptor
program or any un[rcensed chlropra C graduate ind shall not perform any of the duties of a
preceptor, . s :

0 ViolatiB’ﬁ"ﬁof.Probation ”

If respondent v:olates probatlon-ln" any respect the Board, after giving respondent notice and
the opportunlty to be heard may revoke probation and carry out the disciplinary order that was
probatlon the Board shall 'h'a'v’e continuing jurisdiction until the matter is final, and the period of
probation shall be extended until the matter is final.

If respondent has not complied with any term or condition of probation, the Board shall have
continuing jurisdiction over respondent, and probation shall automatically be extended until all
terms and conditions have been met or the Board has taken other action as deemed
appropriate to treat the failure to comply as a violation of probation, to terminate probation, and
to impose the penalty which was stayed.
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10. Notification of Employment

Within 10 days of a change in chiropractic employment - either leaving or commencing
chiropractic employment -- respondent shall so notify the Board in writing, including the name,
address, phone number and license number of the new employer.

Chiropractic employment within the meaning of this provision shall include any full-time, part-
time, independent contracting or temporary service as a chiropractor.

RATIONALE: Use of this additional lanquage ensures that the new em,oloyment is specific to
chiropractic and also includes independent contract work. :

11. Notice to Employers

Respondent shall notify all present and prospecive
of Issues and dDecision and Order in case No

employers of the"Acf" satlon or Statement

Within 30 days of the effective date ofthis decision, and within 15 days of respondent

_ undertaking new chiropractic employment, respondent shall cause his/her employer to report to
the Board in writing acknowledging the employer has read the Acousat|on or Statement of
Issues and the Ddecision ificase No

"Employment" Wlthlﬂifhe meaning-of this provrsron shal! lnclude any full-time, part-time or
temporary service as a ch|ropract

al -Ianquaae ensures that the neW emplover has been notified

RA TIONALE Use Of th!s addrtr

reported to the Board fndepeno’ent contract Work is also captured as employment

12. Notice to Enip[oyees

Respondent shall, upon or. before the effective date of this decision, ensure that all employees
involved in chiropractic operations are mada aware of all the terms and conditions of probation
either by posting the Decision and Order, circulating the Decision and Order. a-hetice-of-the
senditions-of-the-terms-and-conditions—cirsulating-sueh-neties, or both. If the notice required by
this provision is posted, it shall be posted in a prominent place and shall remain posted
throughout probation. Respondent shall ensure that any employees hired or used after the
effective date of this decision are made aware of all the terms and conditions of probation by

: eciroulat s, |

"Employees” as used in this provision includes all full-time, 'part~time, temporary and
independent contractors employed or hired at any time during probation.
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Respondent shall, if requested, provide proof to the Board or its designee that all employees are
aware of the decision in case No. since its effective date.

RATIONALE: Paragraph flows better with the use of additional words for emphasis.

13. License Surrender

Following the effective date of this decision, if respondent ceases practicing due to

retirement, health reasons or is otherwise unable to satisfy the: terms and conditions of
probation, respondent may voluntarily tender histher licenseto.the Board. The Board

reserves the right to evaluate the respondent's request-a to exercise its discretion

whether to grant the request, or to take any other actlon_;deeme appropriate and reasonable
under the circumstances. Upon formal acceptance of: the tendered | license, respondent will no
longer be subject to the terms and conditions of; probatlon Respondent shall relinquish his/her
wall license and pocket renewal license to the® Board or its designee within 10 days from the
date of acceptance. Surrender of respondent's Ilcense shall be considered a dlscmlmarv action
and shall become a part of Respondent’s license hrstorv With' t'he Board. &

Option #1
Respondent may not petition the Board,:for remstatement of: hlslher surrendered license for 2

years from the acceptance date’ of surrender. If respendent owes any outstanding
costs associated with the mveetlgatlon and'entorcem this disciplinary action the
outstandlng amount shall be patd in fuII W|th|n a\is-=?6f{-the effective date of this decision.
,-". .

Option #2 | o - .
Respondent ‘may not petitlon the-—Board for relnstatement of hlslher surrendered license for

veare from the acceptance date -of surrender”If Respondent owes any outstanding costs
associated with the mvesthatlon and enforcement of this disciplinary action the outstanding
amount shall be. paid in full at'the time the’ petition is submitted to the Board.

RATIONALE: This condition Chanqe permits the Board to determine the appropriate fength of
time the Respondent-should wait to or can petition for reinstatement of ligense.

14. Valid License Status - .

Respondent shall maintain a current, active and valid license for the length of the probation
period. Failure to pay all fees and meet CE requiraments prior to his/her license expiration date
shall constitute a violation of probation. '
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15. Maintenance of Valid License

Respondent shall, at all times while on_probation, maintain an active current license with the
Board including any period during which license is suspended or probation is tolled.

15. Completion of Probation

Upon successful completion of probation, respondent's license wili be fully restored.
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OPTIONAL CONDITIONS

Model Number

1. Actual Suspension

As part of probation, respondent is suspended:from the practice of chlroprachc for (Ex; 30 days)
beginning the effective date of this decision. The' suspension notice shall rémain posted at
respondent’s prlmarv practice and/or all satelhte practlce addresses during the ‘entlre period of

) ‘uspensmn notice(s) provided by the
Board for these Iocations ensuring su |ces are posted a place which is both conspicuous
and readable to the public, near the entrance"to responden practme(s) m—a—plaee

Durlng suspensmn respondent shall not enter-any-chiropractic practice. Respondent shall not
direct or control any aspect ¢ ”_the practlce of chlropractlc Subject to the above restrictions,
respondent may continue to own or hold an interest in the chiropractic practice in which he or
she holds an interest at the time this decision becomes effective.

Failure to post the suspension notice(s) as required by this Qrder may be regarded as a
violation of probation. Failure fo post the suspension notice(s) provided by the Board, wilf not
apply to respondent’s suspénsion time as designated in this Order and the suspension will
remain in effect untii there is successful compliance by respondent in completing the required
number of days of suspension.

RATIONALE: This change includes syspension posting at both Sateliite and primary practice
addresses, near enlrances. The added fanguage covers chiropractors who practice at home.
The word “both” is also included so there is no doubt where to put a posted suspension notice.
it is assumed that probation conditions are still in effect even during respondent’s suspension
period.
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2. Drugs - Abstain From Use

Respondent shall abstain from the personal use or possession of controlled substances as
defined in the California Uniform Controtled Substances Act, and dangerous drugs as
defined by Section 4022 of the Business and Professions Code, unless prescribed by a
medical practitioner fera-bona-fide-illness.

Within 30 days from the effectlvei ate of thls de013|0n respondent shall propose to the Board.
for prior approvai the hame of one or more mpatlent or outpatient alcohol and drug abuse
recoverv programs whlch at a mlnlmum is six: (6) months in duration. Within 30 days after

program: Fallure to compl" ] sald proqram shall constltute a violation of probation.
Subsequent to: the completioi:6f the program, respondent shall participate in on-going
treatment such as receiving individual and/or droup therapy from a psychologist trained in
alcohot and drug abtise treatméerit, and/or attend Twelve Step meetings fo the equivalent as
approved by the Boardat least.3 times a week during the first years/months of probation.
Respondent.shall submit-proef satisfactory to the Board of attendance in said programs. The
costs for participation in the programs shall be borne by the respondent. Respondent shall sign
a Release of Information allowing the programs to release to the Board all information the
Board deems relevant,

RATIONALE: This condition is NEW. It replaces and combines the current and separate
alcohol and drug abuse counseling/detoxification program term. The language addition is

more specific to time frames required for treatmernt and alfows the Board the option to specify
the length of treatment.
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4. Alcehol - Abstain From Use

-Respondent shall abstain from the use of any alcoholic product or beverages.

RA TIONALE: Adding “product” allows us to detect if testing results on a probationer included
consumption of alcoholic beverages or products not limited to: Nyquil, mouth wash, or hand
sanitizer.

RATIONAL: Replaced with NEW term “Drug and Alcohol Testing”

6. Drug and Alcohol Testing

Upon the request of the Board or its designee, respondent shall immediately submit, with or
without prior notice, to observed blood, urine, hair, breath, saliva or any other mode of testing
and |ocation as determined by the Board, at respondent's expense. Respondent's failure to pay
costs and timely submit for testing will constitute a violation of probation. Any confirmed positive
finding will be considered a violation of this term, and any report setting forth such confirmed
positive finding shall be received as admissible, direct evidence in any proceedings to revoke
probation based on such finding. Any attempts by respondent to circumvent the requirements

27 |Page




of this term shall also be considered a violation of this term. This includes, but is not limited to,
respondent’s failure to submit a testable sample or his /her use of any device designated to
fraudulently defeat drug tests. If the Board files a petition to revoke probation or an accusation.
the Board may suspend respondent from practice pending the final decision on the petition to
revoke probation or the. accusation. This period of suspension will not apply to the reduction of
this probationary period. All terms and gonditions of probation remain in effect during the period

of suspension.-

RATIONALE: This added language prohibits respondent from defaulting on his/her responsibility
to pay for ongoing testing. Also, alfows for sound frequently monitored/random substance
testing program if we use additional industry specimen screenig tests besides blood and urine.
This is currently compatible with the DCA's contract for sameé services on probationer substance
testing. As well, the probation monitor requesting random -tesfs wilf be able to get testing
feedback immediately if any probationer was caught. bemq d;shonest or adulterating the testing
sample or its validity for the process.

7. 3Fake—and—Pass—the—l=aw—Exam California Law and Professional Practice Examlnatlon
(CLPPE)

Respondent shall take and pass the California Law and Professional Practice Examination
(CLPPE) within the first vear of probation. If Respondent fails this examination. Respondent

must take and pass are- examlnatlon amﬂﬁﬁ%@a%wmnwmﬂ-ﬂmmnwe
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Respondent shall pay the cost of the examination and any subsequent re-examinations at the

examination fee currently in place. Failure to pass the CLPPE within the first year of probation
shall constitute a vislation of probation.

Option #1: If respondent fails the first examination, respondent shall cease the practice of
chiropractic until the examination has been passed, as ewdenced by the written notice to
respondent from the Board. o

Option #2: Respondent shall not practice chlropractlc untll respondent has passed the required
examination and has been so notified by the Board in wrltmg

8. Special Purposes Examination for Chiropracti

* Respondent shall take and pass the SREC: examination"administered by the National Board of
Chiropractic Examiners (NBCE) within' the fir ‘yﬂ_ [ bwo yeats‘of probation. If respondent fails
this examination, respondent must take' and passarf examlnatlon Respondent is responsible
to provide proof to the Boardof: successful completlo is examination. Respondent shall .
pay the cost of the exa_mmatl' -”fand any subseque _ minations at the examination fee set
by the NBCE. Failure {o pass the 'PEC exam:na n after two" attempts constitutes a violation of
probation. ' .

RA TIONALE ThlS update allows for the’ appropnat deadlme fo be selected for the case,
depenqu on the natiire of i =
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9. Practice Monitoring by Another Licensed Doc;tor'gf Chiroﬁﬁﬁctic

Respondent s practice shall be monitored by a"‘*. th'er doctor of chlroor o'tic Any costs for such
monitoring shall be paid by respondent. Within“45.days of the effective date -of this decision,
respondent shall submit to the Board for its prior approvat t "Q:Ehame and completed apptlcatron.

" The Practice Monitor must have an actlve California chlropractrc license in good standlnq wuth
the Board and with no prior or current dlsupllnaw action. Thé: Monitor shall be independent,
W|th no DI’IOI‘ professwnal or personal relatlonshlp wrth respondent and the Monitor shall not be

experience in Callforn:a.

Optlon 1 Levels of Monltorlnct are descrrbed below and pre-determined for respondent to be at
the Ievet in Case Noi::: i

Maximunﬁ’Level-The M'Sn:itor provides monitoring and/or supervision in the work
environment at all times .- *

Intermediate Lé\}ei;fhe:Monitor provides monitoring and/or supervision in the work
environment at least half of the hours respondent works.

Minimum Level-The Monitor provides monitoring and/or supervision in the work
gnvironment at least twice a week,

Infrequent Level-The Monitor provides monitoring and/or supervision in the work
environment at least once a week.
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Option 2-The specific monitoring level in Case No. shall be determined by the
Board or its designee within 30 days of the effective date of this decision.

It is respondent’s_responsibility to ensure their Monitor has received copies of the Accusation
and Decision and Order in Case No: ._The Monitor shall submit to the Board in
writing that the/she has read and understands the respondent’s Decision and Order in Case
No: . as well as the level of monitoring required. The Monitor shall have face-to-face
contact w:th the licensee in the work environment on a continuous basis as determined by the
Board, but at least once per week. The Monitor shall review: the licensee’s work attendance
and behavior. The Monitor shall interview other staff | in th ice regarding the licensee'’s
behavior,_if applicable. :

The Monitor shall submit written reports to the Bo d on a form demqnated by the Board, on a
quarterly basis. Respondent must ensure that e‘requrred reports from’the Monitor are
submitted in a timely fashion. If the Monitor resigns, respondent shall immediately notify the
Board and within 15 days of event, submit to the Boérd in writing the name an& d application of a
new Monitor for pre-approval. - - T

The respondent shall allow Monltor ack ss to flscal and Di nt records Respondent shall

freatment records wr[l be rewewed;_,_

NOTE: Based upon reVIew of the M 'nltor report 5 ‘..espondent 5 monltorlnq level may be
increased or decreased at the d|soretion of the Board or its designee.

bited fr"oﬁﬁ‘enqaqinq in solo practice.

Option 3:‘7:ﬁespondent is p

Option 4—Resoondent shall be prohlblted from unilaterally signing insurance and workers’
compensation i msurance claim documents Alt insurance and workers' compensation insurance
claim forms are to be céésigned by a licensed chiropractor pre-approved by the Board.

NOTE: Recommended in cases of insurance and workers’ compensation insurance fraud.

RATIONALE: This term makes atfempt to ensure that respondent's practice management is
adequately monitored. Criteria for monitor have been incorporated here and on a new Monitor
Application. Cases worthy of this level of monitoring may include those with violation for
incompetence,_negligence, patient injury, substance abuse or unprofessional conduct. A form
designated by the Board will be used by the Monitor to report findings and observations to the
Board. A Practice Monitor can also check for billing and fiscal inaccuracies against
respondent’s recordkeeping.
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10. Billing Monitor

Within sixty (60) days of the effective date of this decision, Respondent shall submit the Board
or its designee for its prior approval, the name along with Curriculum Vitae of a person to act as
Respondent’s monitor. The billing monitor can be one of the following:

¢ A licensed Chiropractor, who is licensed in good professional standing and licensed for
at least five (5) years: or

-+ A Certified Professional Coder in good professional standing: or
s A Certified Medical/Healthcare Biller or Auditor in qooqssptofessional standing, or
« A Certified Public Accountant in good professional stariding: or

» A Professional Bookkeeper in good professional-,e‘tgtiﬁing

that the billing monitor cannot
have his or her professmnal Chiropractic license: ox’:personal professional certification with any
history of administrative disciplinary action or:probation or with any prior.civil or criminal action
against them involving insurance fraud. or aotspt‘__:' oral turpitude or disnonestv.

All proposed billing monitors shall be independent, w_h no.professional or personal relationship
with Respondent, including a familial: relatlonshlp with of: b an employee, partner, or associate
of Respondent. It is Respondent's responsubmtv tc ensure their billing monitor has copies of the
Accusation in this matter along with the Deo|3|on andt_Order for reference Once the Board has
approved a billing monitor; Respondent shall submit 'plan‘ or scope of review by which the
billing monitor will prowde monltormq of Responden_ :-bnnh'o practloes Respondent must have
a continuous record of ohlropractlc treatment of: patlents which shall include killing, accounting,
and payment records, to'be exammed by the b|II[nLon|tor Pro bono treatment or trade for
services will not be accepted Fallure fo treat patlents on a fee for service basis will be
considered non- “compliance. w:t i teim ai .Respondents probation will be tolled until
Respondent treats patients on afee for servic -baS|s If at any time during the period of
probation, the billing monitor:quits o'""s othemnse Unavailable to perform his or her monitoring
duties, within:fifteen (15) calendar day --of- the same, Respondent shall submit to the Board, for
its prior approval the name and quallflcahons of one or more persons to be the billing monitor.
The billing monitor shall submit written reports to the Board on a guarterly basis verifying that
monitoring has taken' piace as required. It shall be Respondent's responsibility to ensure that
the required reports are fited i .tlmelv manner. Respondent shall give the monitor access to all
of Respondent's ohlropractto:préotice business records inciuding financial and patient records.
Monitoring shall consist of at least four (4) hours, per quarter. of review of Respondent’s
records. This review shall take place in Respondent's office or Respondent's place of
emptloyment. If any patient records will be reviewed by the 3" party billing monitor related to
required monitoring or audit activities, Respondent must notify his or her patients of this purpose
and also ensure notified patients submit a signed authorization release of records in accordance
with privacy law (HIPPA)} for this purpose. If the monitor prepares a quarterly report to the
Board which finds substantial errors or omissions in, and/ or questionable billing practices,
monitoring may be increased at the discretion of the Board and Respondent shall immediately
comply therewith. All costs of monitoring shall be borne by the Respondent.
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Option 1-Respondent shall be prohibited from unilaterally signing insurance and workers'
compensation insurance claim documents. All insurance and workers' compensation insurance
claim forms are to be co-signed by a licensed chiropractor pre-approved by the Board.

RATIONALE: This term is new. This new term allows more options than only a CPA for
maonitoring purposes. The added language assists in not allowing Respondent to circumvent the
Order and avoid the proof of rehabilitation that is required affer violations such as insurance
fraud, failure to ensure accurate billings, efc. Proper monitoring cannot take piace if the practice
is absent fee for service patients.

11. Restitution for Consumers

Within 4 years/months from the effectlvevd' & of this de0| on, respondent shall pay to
the amount of $ " If respondent falls 1o pay the restitution as
directed by the Board and on the dates(s) determlned by the Board, it shiill.be a violation of
Drobatlon Respondent shall prowde proof to the: Board of restttutlon me%ete—pay#te—eeste

RATIONALE: Fraud or negligent act:o tally deems term. Careful review js made to
ensure that proper restitution is made 1o’ t:metv‘efther the patzent or any other applicable entity.
Restitution may be made within a specn‘?c time frame:or on a pavment schedie. Restitution

. should cover those amouhts that are a dlrect resutt ofit._ __ ‘actrons "of Respondent.

- diagnosis and wrltten report regardmg the respondent’s judgment and ablllty to function
independently-as-a chiropractor with safety to pubiic and whatever other information the Board
deems relevant to the case. The completed evaluation is the sole property of the Board. Itis
respondent’s responsibility to ensure their therapist has copies of the Accusation as well as the
Decision and Order in this matter.

If the psychiatrist or psychotherapist recommends and the Board or its designee directs
respondent to underge psychotherapy, respondent shall, within 30 days of written notice of the
need for psychotherapy, submit to the Board or its designee for its prior approval, the
recommended program for ongoing psychotherapeutic treatment eare. Respondent shall
undergo and continue psychotherapy, at respondent’s own expense, until further notice from the
Board. Respondent shall have the treating psychotherapist submit quarterly reports to the
Board, or its designee. If recommended by the psychiatrist or psychotherapist and approved by
the Board or its designee, respondent shall be baired from practicing chiropractic until the
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treating psychotherapist recommends, in writing and stating the baeis thereof, that respondent
can safely practice chiropractic, and the Board approves said recommendation.

During suspension, respondent shall not enter any chiropractic practice. Respondent shall
not direct or control any aspect of the practice of chiropractic. Subject to the above
restrictions, respondent may continue to own or hold an interest in any chiropractic pract|ce
in which he or she holds an interest during the period of suspension.

(Optional) Commencing on the effective date of this decision, respondent shall not engage in
the practice of chiropractic until notified in writing by the Board:or.its designee that respondent is -
psychologically fit to practice chiropractic. ;

NOTE: Strongly recommended for those cases where:evi ence:““ emonstrates that mental
illness or disability was a contributing cause of the: \nolatlon

RATIONALE: We added that respondent is to'qzve hfs/her therap:st a copy of the Order and
Accusation, ,

13. Psychotherapy

the approved psychothetaplst or Ilcensed mental tjea]th pract:tloner respondent shall notify the
Board |mmed[ately and W|th|n 30 days __of ceasmg treatment submit the hame of a replacement

prior approval. tt is respendents respon3|bllltv“ft'o ensure their therapist has copies of the
Accusatlon and Decision &hd. Order«in-‘-.thls matter.

Upon approvalvof the psychotheraplst of Ilcensed mental health practitioner, respondent shall
undergo and conttnue treatment, with that therapist and at respondent’s expense, until the
Board deems that rio further psychotherepy is necessary. Respondent shall have the treating
psychotherapist submiit’ quarterly status reports to the Board. The Board may require respondent
to undergo psychiatric evaluatlens by a Board-appointed or Board-approved psychiatrist or
psychotherapist.

If recommended by the psychotherapist or licensed mental health practitioner and approved by
the Board or its designee, respondent shall be barred from practicing chiropractic until the
treating psychotherapist or licensed mental health practitioner recommends, in writing and
stating the basis thereof, that respondent can safely practice chiropractic, and the Board
approves said recommendation.
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During suspension, respondent shall not enter any chiropractic practice. Respondent shall not
direct or control any aspect of the practice of chiropractic. Subject to the above restrictions,
respondent may continue to own or hold an interest in any chiropractic practice in which he or
she holds an interest during the period of suspension,

NOTE: Appropriate for those cases where evidence demonstrates sexual misconduct or
commission of an act punishable as a sexual crime. Also appropriate in cases where evidence
demonstrates impairment (Ex; mental illness, alcohol and/or drug abuse)

RATIONALE: This additional comment could be helpful to ass gn this term_if appropriate or
emphasis in certain cases. We also added that Responden "to ive his/her therapist a copy of
the Order and Accusation. :

14. Medical Evaluation

Within 60 days of the effective date of this decision,.ﬂand on.a penod:o basis t ”ereafter as may
be required by the Board or its deS|gnee;__respondent sh 'undergo a medical evaluatron at

respondent’s expense, 3d-or Board-ap ,roved physician who shall furnish a
medical repor‘t to the Board or its desrgne .

If respondent is required by the Board or rtﬁ_desrgnee'to underg
respondent shall, withln 30 day: of written noti 1
prior approval, the name and quallfrcatlons of
approval of the treating physician, respondent
with that physician and at respond” s'expense, untll further notice from the Board.
Respondent-shall’ have the treatln physician submrt ‘quarterly reports to the Board. Should
respondent for any reason cease treatment with: the approved physician, respondent shall
notify the Board |mmed|ately and, within 30 days of ceasing treatment, submit the name of a

replacement physrolan of respondent s ch0|ce to the Board for its prior approval.

_!_,--the»-B”'ard sdbmrt to the Board for its
ysician of respondent’s choice. Upon Board
|l undergo and continue medical treatment,

If recommended by the physrcran and approved by the Board or its designee, respondent shall
be barred from practrcmg chrropractrc until the treating physician recommends, in writing and
stating the basis thereof, that respondent can safely practice chiropractic, and the Board
approves said recommendatron

During suspension, respondent shall not enter any chiropractic practice. Respondent shall not
direct or control any aspect of the practice of chiropractic. Subject to the above restrictions,
respondent may continue to own or hold an interest in any chiropractic practice in which he or
she holds an interest during the period of suspension.

(Optional) Upon the effective date of this decision, respondent shall not engage in the

practice of chiropractic until notified in writing by the Board of its determination that respondent
is medically fit to practice safely.
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NOTE: Appropriate for those cases where the evidence demonstrates that the respondent has
had a physical problem/disability which was a contributing cause of the violation(s) and Whlch
may affect the respondent’s ability to practice.

15, Ethics and Boundaries Examination

Respondent shall take and pass an Ethics and Boundaries examination administered by either:

* A national testing organization such as The Na onal Board of Chiropractic
Examiners (NBCE) or its’ testing designee ¢

* An equivalent accredited educational sérvite provider institution or agency
program, such as Professional Boundarles INC. ‘which provides licensed health
professionals with course curriculiis ,ior test plan whichi:covers Ethics and
Boundaries subject matter

The examination must be taken and successfully passed W|th|n the first year-of probation. If
respondent fails this examination, resraondent must take a"'d:::pass a re-examination.
Respondent is responsible to provide: Droof to the Boare _successful completion of this
examination. Respondent shall pay the cosf of the examination and any subsequent re-
-axaminations set forth by the testing agency. Classroom attendance is specifically required.
Online courses/pregrams will hot be approved Fallu' fo pass thé Ethics and Boundaries
examination after two attempts consﬂtutes a wolat!on of 'p'robatlon )

16. Educatlon Cou

Within 60 (smtv) days of the effective date of this decision, and on an annual basis thereafter,
respondent shall submit to tha Board for. |ts prior approval, a program in {e.q. specify course
subject matter) which shall notbe lets than hours per vear, for each year of probation.
hours of the‘education may.be obtained through distance learning. This program shall be
in addition to the chiropractic contmumq education requirements for re-licensure, and shall be
obtained with all costs: bemq Dald by respondent. Respondent shall provide written proof of
attendance in said course'or courses as are approved by the Board. Failure fo complete the
annual hours of education. each vear of probation, constitutes a violation of probation.

RATIONALE: Section enhanced to include distance learning.
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17. Community Service

Within 60 days of the effective date of this decisicn, respondent shall submit to the Board, for its
prior approval, a community service program in which respondent shall provide volunteer
services on a regular basis with a non-profit to-a community or charitable facility or agency for at
least hours per month for the first months/years of probation. Such community
service does not necessarily include chiropractic service. Respondent shall ensure that the
Board receives documentation and/or certification of community service hours by the facility or
agency on a monthly/quarterly basis.

Community service required by this condition shall be perform ih the State of California.
Community service performed prier to the effective date of thls de0|3|on shall no be accepted in
fulfillment of this condition. - T

Failure to complete the community service as

‘"%?u?t“—hereinabové"i&:@r;gunds for filing a petition -
to revoke probation T L .

RATIONALE: Adding these comments is appropriate’in those cases Where the: respondent will
need to rehabilitate from wrongdoingafter actually or potehtially harming the public, consumer
or a patient. Also, time frames to complete serwce can be'set. Paraqraph flows better with the
use of additional words for emphasis, >~ -

18. Restricted Prac:iifgﬁ

Respondent's practlce of chiropractic shall be restncted to [specify patient population and/or
setting] for. the first. ars of prob |_on Wlthln 30 days from the effective-date of the
decision; respondent shall submit’ to the Board: for prior approval, a plan to implement this
restriction;: ‘Respondent shall submlt proof satisfactory to the Board, of compliance with this
term of probatlon :

NOTE: The restrfc:;jops shall be appropriate to the violation.

19. Third Party PFGG&HG&———S&*HEI-I—'I’-Fansg#esser Chaperone

During probation, respondent shall have a third party present chaperone present in the
examination or treatment room while consuiting, examining and/or treating while-exarsining
and/or-treating (female/male/minor) patients. Respondent shall, within 30 days of the
effective date of the decision, submit to the Board or its designee for its approval the
name(s),_photo identification and contact information of persons who will be the third party
chaperone. The chaperone must be a health care professional, licensed or certified, by a
healing arts Board or Bureau. within the California Department of Consumer Affairs. The
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chaperone’s license/certification shall at all times be valid and in good standing. The
chaperone cannot have any prior or current disciplinary action against their

license/certification. sf-persens-who-will-be-the-third-party-presentand-a-plan-describing-the
e : o5,

Respondent shall maintain a log of all patients seen for whom a third party chaperone is
required. The log shall contain: 1) patient name, address and telephone number: 2)date of
service, 3) chaperone signature; 4) patient gender: and 5) patient signature. Respondent
shall keep this login a_separate file or ladger, in chronological order, shall make the log
available for immediate inspection and copying by the Board or'its designee, and shall retain
the log for the entire term of probation. Failure to malntaln alog’of all patients requiring a
third party chaperone, or to make the log available for im ate inspection, is a violation of

probation.

The respondent shall execute a release authorizing the third party(les pFeGeH% chaperone to
divulge any information that the Board or its desngnee may request on a’periodic basis during
the probation monitoring. -

RATIONALE: This condition continues to aﬂow the Board to' momtor Respondent by use of a
third party chaperone in those misconduot. cases, which may mc!ude but is not limited to, sexual

misconduct Chaperone must be in the room with the: patfent at ali nmes

by the Board for each patlent_to sign.” R:e,_spondent shall post a copy of the Decision within
public view inside common areas.within the’ practice which includes the front desk. the

examlnatlon room{s) and pat|ent receptlon room(s). Patlent esp%dﬁ%ﬁ%%@qdmm

submlt upon request by the Board satlsfactory ewdence of compllance W|th this term of
probatlon 3 -, 0 N notlin

RATIONALE: Similar to what is required by employee notice, we require posting of the Decision
to_alert patients and patients must sign a form. Posting of Decision would occur at front desk, in
freatmentiwaiting rooms, etc,
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21. Criminal Probation/Parole Reports

Respondent shall provide a copy of the conditions of any criminal probation/parole to the Board,
in writing, within 10 days of the issuance or modification of those conditions. Respondent shall
provide the name of his or her probation/parole officer to the Board, in writing, within 10 days
after that officer is designated or a replacement for that officer is designated. Respondent shall
provide a copy of all criminal probation/parole reports to the Board within 10 days after
respondent receives a copy of such a report.
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MEMORANDUM

TO: BCE ENFORCEMENT COMMITTEE MEMBERS
FROM: CHRISTINA BELL, COMPLIANCE ANALYST

SUBJECT:  SB 1441 INCORPORATION AND IMPLEMENTATION UPDATE
DATE: MAY 6, 2015 :

CC: ROBERT PULEQ, EXFECUTIVE OFFICER
SPENCER WALKER, ATTORNEY III
SANDRA WALKER, COMPLIANCE MANAGER

Summary Background for this Topic

SB 1441 (Ridley-Thomas, Chapter 548, Statutes of 2008) was drafted in response to public and
internal concerns with the various healing arts boards diversion progtams. Absent drug testing
standards for relapsing, substance-abusing licenses, there had been inconsistent monitoting ot
non-oversight from programs. Consequently, the intent of SB 1441 was to extend the
application of best practices and standards uniformly across all healing arts boards. SB 1441
established the Substance Abuse Coordination Committee (SACC) within the Department of
Consumer Affairs (IDCA), which was tasked with developing unifortn standards in sixteen
specific areas for use in dealing with substance-abusing healing arts licensees. In April 2011, the
DCA SACC published the “Uniform Standards Regarding Substance-Abusing Healing Arts
Licensees” (hereinafter referred to as “Uniform Standatds™).

Duting the July 17, 2014 Board Meeting, this topic was discussed at length with the Boatd’s
prior counsel, Kristy Schieldge. She discusscd a total of thtee options (ot ttiggers) to define
substance abusing licensees for the Uniform Standards: Option 1- Presumption, Option 2-
Clinical Diagnostic and Option 3- Hearing. As a result of counsel’s presentation and
discussion, the Board Members at this meeting chose the Option 3-Hearing trigger because the
Uniform Standards would only apply based upon evidence presented at heating that the
licensee has a substance abuse problem, Moreovet, the Trigger 3 as a recommended selection
also allows for Licensee fair notice and the Board’s Executive Officer to plead substance abuse
allegations and standards up front. Ms. Schieldge also recommends the placement of Standards
as a separate component to the Disciplinary Guidelines.

The Board’s Enforcement Committee (EC) continues to monitot the Uniform Standards and
the Disciplinary Guidelines project assignments.

Boatd Counsel, Spencer Walker, recently informed staff of a current Apsil 8, 2015 Attorney
General (AG) Legal Opinion which addresses questions raised regarding SB 1441
implementation. The AG opinion concludes that the Uniform Standards need not be adopted
as regulations under the Administrative Procedures Act but that individual Boatds are free to




adopt regulations to incorporate the Standards if they so wish. As a result of this update, Mr.
Walker will provide further explanation, opinion, and options duting our May EC meeting,

The following related documents are enclosed for Committee review:

The April 8, 2015 Legal Opinion from the Attorney General in response to questions
from the Board of Pharmacy regarding SB 1441

Uniform Standards Regarding Substance-Abusing Healing Arts Licensees; Senate Bill
1441 (Ridley-Thomas)

Three (3) “Trigger” Options provided by counsel K_tlsty Schieldge at July 17, 2014
Public Board Meeting

Public Session Board Meeting Minutes for July 17, 2014
The April 5, 2012 memorandum which discusses uniform standards for substance-

abusing licensees (SB 1441) from Doreathea Johnson, Deputy Director of Legal Affairs,
Department of Consumer Affaits




. TO BE PUBLISHED IN THE OFFICIAL REPORTS

OFFICE OF THE ATTORNEY GENERAT,
State of California

KAMALA D. HARRIS
Aftorney General

OPINION : No, 13-202
of | , April 8, 2015

KAMALAD.HARRIS- o
Attorney General :

BRUCE M. SLAVIN |
SUSAN DUNCAN LEE
Deputy Atiorneys General

VIRGINIA HEROLD, EXECUTIVE OFFICER FOR THE CALIFORNIA
BOARD OF PHARMACY, has requested an opinion on the following questions:

1. Is the law that prescribes the development and issuance of uniform standards
for healing arts boards to use in dealing with their “substance-abusing licensees” invalid
either (a) for vagueness or (b) as an improper delegation of legislative anthority to the
committee charged with formulating the standards?

2. To be effective, must the uniform standards be adopied as regulations under
the Administrative Procedure Act, and, if so, by what entities?

3. May individual healing arts boards adopt regulations defining the term

“Substance-abusing licensees™ for purposes of determining which of their licensees are
subject to the uniform standards? '
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4, Must individual healing arts boards use the uniform standards as written in all
cases in which they are found to apply, and, if so, do the boards nonetheless retain
discretion in applying the uniform standards to particular circumstances and in deciding
individual cases?

CONCLUSIONS

I, The law that prescribes the development and issuance of uniform standards for
heeling arts boards to use in dealing with their “substance-abusing licensees” is not
invalid either (a) for vagueness or (b) as an improper delegation of legislative authority to
the committee charged with formulating the standards.

2. The uniform standards need not be adopted as regulations under the
Administrative Procedure Act in order to be effective. Individual healing arts boards
may, but are not required to, adopt regulations incorporating the uniform standards for
-the-purpose of-administering their own programs,- ‘

3. Individual healing arts boards may adopt regulations defining the term
“substance-abusing licensees” for purposes of determining which of their licensees are
subject to the uniform standards, so long as such regulations are consistent with the
legislaijon directing the formulation and issvance of the umiform standards and
reasonably necessary to effectuate the purposes of that legislation,

4, To the extent practicable, individual healing arts boards' must use the vniform
standards as written in all cases in which they are found to apply, but the boards retain
discretion in applying the uniform standards to particular circumstances and in deciding
individual cages. -

ANALYSIS

In 2008, the ILegislature enacted Senate Bill 1441 to address the increasing
problem of substance abuse in the health-care professions,’ where “the impairment of a
health care practitioner for even ohe moment can mean irreparable harm to a patient.”
Finding that various health care licensing boards have inconsistent or nonexistent
standards for dealing with substance-abusing professionals, the Legislature determined

' Senate Bill 1441 added an article to the Business and Professions Code entitled
Uniform Standards Regarding Substance-Abusing Healing Arts Licensees. (Stats. 2008,
ch: 548 (Sen. Bill No. 1441), § 3.) '

214, at § 1(a).
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' fhat -‘iié"c“i'énts would be better Igrotécféd if regulatory boards would agree.to follow
consistent standards and best practices in this area,’
To that end, new Business and Professions Code section 315 (section 315) created

an entity within the Department of Consumer Affairs called the Substance Abuse
Coordination Committee (Committee).* The Committee is chaired by the Director of the

3 Stats. 2008, ch. 548 (Sen. Bill No. 1441), § 1(g), (h).
4 Section 315 states: :

(a) For the purpose of determining uniform standards that will be used
by healing arts boards in dealing with substance-abusing licensees, there is
gstablished in the Department of Consumer Affairs the Substance Abuse
Coordination Committee. The committee shall be comprised of the
executive officers of the department's healing arts boards established

~putstuntto Division 2-(commencing with Section-500);-the-State Board of
Chiropractic Examiners, the Osteopathic Medical Board of California, and
a designee of the State Department of Health Care Services, The Director of
Consumer Affairg shall chair the committee and may invite individuals or

~ stakeholders who have particular expertise in the area of substance abuse to
advise the committee.

(b) The committee shall be subject to the Bagley-Keene Open Meeting
Act (Article 9 (commencing with Section 11120) of Division 3 of Title 2 of
the Government Code).

(¢) By January 1, 2010, the committee shall formulate uniform -and
specific standards in each of the following areas that each healing arts
board shall use in dealing with substance-abusing licensees, whether or not
a board chooses to have a forma] diversion program:

(1) Specific requirements for a clinical diagnostic evaluation of the
licensee, including, but not limited to, required qualifications for the
providers evaluating the licensee.

(2) Specific requirements for the temporary removal of the licensee
from ‘practice, in order to enable the licensee to undergo the clinical
diagnostic evaluation described in paragraph (1) and any treatment
recommended by the evalvator described in paragraph (1) and approved
by the board, and specific criteria that the licensee must meet before

* being permitted to return to practice on a full-time or part-time basis.

(3) Specific requirements that govern the aBility of the licensing
board to communicate with the licensee's employer about the licensee’s

3
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status and condition.

(4) Standards governing all aspects of required testing, including, but
not limited to, frequency of testing, randomness, method of notice to the
licensee, number of hours between the provision of notice and the test,
standards for specimen collectors, procedures used by specimen
collectors, the permissible locations of testing, whether the collection
process must be observed by the collector, backup testing requirements
when the licensee is on vacation or otherwise unavailable for local
testing, requirements for the laboratory that analyzes the specimens, and
the required maximum timeframe from the test to the receipt of the
result of the test.

(3) Standards governing all aspects of group meeting aftendance
requirements, including, but not limited to, required qualifications. for

‘”g’f‘étiﬁ""“rﬁé'e‘ti’ﬂg' ‘Tacilitators, frequency of “requited Tietnyg atteridance;

and methods of documenting and reporting attendance or nonattendance
by licensees. ‘

{6) Standards used in determining whether inpatient, outpatient, or
other type of treatment is necessary.

(7) Worksite monitoring requirements and standards, including, but
not limited to, required qualifications of worksite monitors, required
methods of monitoring by worksite monitors, and required reporting by
worksite monitors. '

(8) Procedures to be followed when a licensee tests positive for a
banned substance.

(9) Procedures to be followed when a licensee is confirmed to have
ingested a banned substance,

(10) Specific consequences for major violations and minor

violations, In particular, the committee shall consider the use of a
"deferred prosecution” stipulation similar to the stipulation described in
Section 1000 of the Penal Code, in which thé licensee admits to self-
abuse of drugs or alcohol and surrenders his or her license, That
agreement is deferred by the agency unless or until the licensee commits
“a major violation, in which case it i3 revived and the license is
surrendered.

(11) Criteria that a licensee must meet in order to petition for return
1o practice on a full-time basis.




Department of Consumer Affaits and consists of the executive officers of the =
department’s healing arts boards, the State Board of Chiropractic Examiners, and the
Osteopathic Medical Board of California, as well as a designee of the State Department
of Health Care Services.”

Section 315 required the Committee to formulate standards on sixteen specific
subjects for the healing arts boards to use in dealing with substance-abusing licensees,
“whether or not a board chooses to have a formal diversion program.”® The subjects
inelude clinical evaluation of licensees for substance abuse, suspension of licensees from
practice, communications between the lzcensmg board and the licensee’s employer, and
the use of private-sector diversion programs In December 2009, the Committee
adopted uniform standards for each of the sixteen subjects. The standards were published

(12) Criteria that a licensee must meet in order to petition for
remstatement ofa full and unrestricted license,

(13) If a board uses a pnvate-sector vendor that | pr0v1des diversion
services, standards for immediate reporting by the vendor to the board
of any and all noncompliance with any term of the diversion contract or . -
probation; standards for the vendor's approval process for providers or
contractors that provide diversion services, including, but not limited to,
specimen collectors, group meeting facilitators, and worksite monitors;
standards requiring the vendor to disapprove and discontinue the use of
providers or contractors that fail to provide effective or timely diversion
services; and standards for a licensee's termination from the program
and referral to enforcement,

(14) If a board uses a private-sector vendor that provides diversion
services, the extent to which licensee participation in that program shall
be kept confidential from the public.

(15) If a board uses a private-sector vendor that provides diversion
services, a schedule for external independent audits of the vendor's
performance in adhering to the standards adopted by the committee.

{16) Measurable criteria and standards to determine whether each
board's method of dealing with substance-abusing licensees protects
patients from harm and is effective in assisting its licensees in
recovering from substance abuse in the long term,

3 Bus. & Prof. Code, § 315, subd. (a).
S Bus. & Prof. Code, § 315, subd. (c).
7 See Bus. & Prof. Code, § 315, subds. (c)(1)-(16).

3
13-202




in Aprll 2010 and revmed in Apnl 2011 ] ln thlS 0p1n1on, we address several quesnons
and concerns that have been raised regarding the uniform standards

Question 1

We begin with the threshold question whether section 315 is valid, It has been
suggested that section 315 is foo vague to be enforceable because it fails to define the
phrase “substance-abusing licensees.”® It has also been argued that the Legislature
improperly delegated its authority by charging the Committee with developing standards
‘instead of crafting them itself., We reject both of these propositions.

2. Vagueness

While “void-for-vagueness” challenges arise most often in the context of criminal
statutes, the principle extends to other types of legislation as well.'* In addressing a
~vagueness-clain; we give-the-challenged-statute-“a-reasonable-and-practical construction—
in accordance with the probable intent of the Legislature.”"! “Reasonable certainty” is all
that is required; a statute will not be held void for vagueness if any reasonable, practical
construction can be given to it, either on its own footing or by reference to other

definable sources.’

Because section 315 itself does not define the term “substance-abusing llcensees,”
(nor expressly require the Committee to do so), our task is to determme whether the term
may be made reasonably certain by reference to other sources.” Where a statute or
statutory scheme does not specify a definition for a given term or phrase, the general rule
is to give the words “their usual, ordinary meaning, which in turn may be obtained by
referring to a dictionary. n 14

8 The uniform standards may be accessed from the Department of Consumer Affairs’

public website, at http.//www.dca.ca.gov/about_dca/sacc/uniform_standards.pdf. -
? Bus, & Prof. Code, § 315, subds. (a), (c).

0 Cranston v. City of Richmond (1985) 40 Cal.3d 755, 763-764.
Y County of Nevada v. MacMillen (1974) 11 Cal.3d 662, 672-673.
2 See id. atp. 673,

- B 1d. at pp. 672-673,

 Smith v, Selma Community Hospital (2010) 188 CalApp.4th 1, 30 see 95
Ops.Cal. Atty.Gen. 16, 19 (2012).

Al
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The term “substance-abusing” is hardly unique to section 315.  Some form of the
term has been used by the Leglslature in many different statutes without express
deﬁnmon This is not surprising. The common definition of ‘substance abuse” is

“excessive use of a dru 6g (as alcohol, narcotics, or cocaine)” or “use of a drug without
medical justification.”'® The concept of substance abuse is exceedingly familtar in
society, and we see no reason why the commonly understood definition of this term may
not be applied with reasonable certainty in the context of protecting patients by ensuring
practitioner competency.’

Also, when the Legislature enacted section 315, there were already statutes
pertaining to substance abuse by licensees of most healing arts boards. For example,
existing law provides for diversionary programs as an alternative to traditional
disciplinery action to address “unprofessional conduct relating to controlled substances or
dangerous drugs” by licensed nurses,'® and for recovery programs for pharmacists
“whose competency may be impaired due to abuse of alcohol [or] drug use. R )

-addition, . for-most.-healing . arts . licensees,. existing . law. provides .that unprofessional __

conduct includes the use of a controlled or intoxicating substatice in a manner impairing
the licensee’s ability to practice safely.

Indeed, in enacting section 315, the Legislature acknowledged the existing statutes
addressing substance-abusing llcensees, and made express ﬁndmgs that further legislation
was necessary to address deficiencies in existing programs.” Despite the existence of

 Ses e.g Bus. & Prof. Code, § 8025.1 (certificd shorthand reporter subject to
suspension where “licensee is unable to perform the duties of a certified shorthand
reporter due to the abuse of chemical substances or alcohol”); Ed. Code, § 44049 (school
principal may report to parent or guardian any instance of *alcohol or controlled
substance abuse” by student), Pam. Code, § 3200 (Judicial Council to develop standards’
for supervised visitation in cases of alleged “substance abuse”); Health & Saf. Code,
§ 11367.5 (immunity from prosecution for peace officer possessing controlled substance -
“while providing substance abuse training to law enforcement”).

1€ Webster’s 3d New Internat. Dict. (1993) p. 112,

" Cf. In re Drake M. (2012) 211 Cal.App.4th 754, 764-765 (interpreting “substance
abuge” for purposes of removing child from custody of parent or guardian Who puts child
at risk through substance abuse).

1 Bus, & Prof. Code, § 2762; see id. at § 2770.

1 Bus. & Prof. Code, § 4360; see id. at § 4364 (Board of Pharmacy to establish
criteria for program entry).

?" See Stats. 2008, ch, 548 (Sen. Bill No. 1441), § 1(a), (b).
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" myriad healing-arts statutes that use this or similar terms,* the Legislature refrained from~
adopting any single definition, Given the prevalence of the 'problem, and the
Legislature’s intention to steer boards toward “best practices,” we perceive not vagueness
but flexibility in the use of the term “substance-abusing licensees.”

Reading section 315 in the “context of the statutory framework as a whole in order
to determine its scope and purpose, ” we conclude that ‘it is not void for vagueness.
Based on the ordmary medning of the words “substance-abusing licensees” as those
words are understood in common parlance and in other statutory contexts, we conclude
that section 315 describes with reasonable certainty the class of individuals who are
subject to the uniform standards prescribed by section 315,72

b. Delegation of Authority

We next consider whether, by requiring the Committee to develop uniform
standards, _instead_of crafting them itself, the Legislature improperly delegated its_
authority to the Committee. We find no improper delegation.

In Kugler v. Yocum,” the California Supreme Court considered the va11d1ty of a
city ordinance which decreed that the salaries of certain employees would be no less than
the average of those of an adjoining city and county, and that future salaries would be set
according to that formula. The Court held that the ordinance was not an unlawful

?1 B.g., Bus. & Prof. Code, § 1681, subd. (b) (dentists); Bus. & Prof, Code, § 2239,
subd. (a) (physicians); Bus. & Prof. Code, § 2533, subd. (c)(1) (speech language
pathologists and audiologists); Bus. & Prof Code, § 2570.29, subd. (b) (occupational
therapisis); Bus. & Prof. Code, § 2762, subd. (b} (nurses); Bus, & Prof. Code, § 2878.5,
subd. (b) (vocational nurses); Bus. & Prof. Code, § 2960, subd. (b) (psychologists); Bus.
& Prof. Code, § 3750.5, subd. (b) (respiratory therapists); Bus. & Prof. Code, § 4982,
subd. (c) (marriage and family therapists); Bus. & Prof. Code, § 4989.54, subd. (c)
(licensed educational psychologists); Bus. & Prof. Code, § 4992.3, subd. (c) (social
workers).

22 The agency requesting this opinion has raised a concern that a “given agency might,
for example, define ‘substance-abusing licensee’ to be a licensee with any history of
substance abuse, whereas another agency might require that a licensee exhibit signs of
addiction . . . within the last 5 years, and a third agency might go so far as to require that
the llcensee have been in active use within the last 12 months,” We do not believe that
the possibility of such variations undercuis our conclusion that the term “substance-
abusing licensee” is reasonably certain in this context.

B Kugler v. Yocum (1968) 69 Cal.2d 371.
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delegation of the city’s legislative authority.** The Court’s reasoning started from the
well established principle that ‘“{t]ha power . .. to changc a law of the state is necessarily
legislative in character, and is vested excluswely in the legislature, and cannot be
delegated by it . ., ."* There are also, however, well established limits to that principle.
For example, “leglslatlve power may properly be delegated if channeled by a sufficient
standard.”

The Court explained that the “essentials” of the legislative function are the
determination and formulation of legislative policy.”’ “‘Generally speaking, attainment
of the ends, including how and by what means they are to be achieved, may
constitutionally be left in the hands of others.” Once it declares a policy and
ostablishes a primary standard, the legislature is free to delegate power to executive
-officers to “fill up the deta1ls” by meking rules and regulations demgned to carry the
legislative purpose into effect.”

e J11.B0ACHNG . Senate. Bill. 1441, the Legislature made . the fundamental policy _
determination that “[p]atients would be better protected from substance-abusing licensees
if their regulatory boards agreed to and enforced consistent and uniform standards and
best practices in dealing with substance-abusing licensees.”®® It then directed the
Committee to address sixteen specific areas in formulating such standards, Generally,

“standards for administrative application of a statute need not be expressly set forth; they
may be implied by the statutory purpose.”! Given the Legislature’s clear statement of
purpose and its articulation of specific areas in which the Committee was to formulate

‘standards, we conclude that the Legislature’s delegation of authority to the Committee
was not an invalid delegation of the legislative function.*

Jd, atp. 373,
2 Jd. at p. 375, quoting Doughertyv Austin (1892) 94 Cal. 601, 606-607.
28 Id. at pp. 375-376.
" Id. at p. 376.
% Ivid., quoting First Industrial Loan Co. v. Daugherty (1945) 26 Cal.2d 545, 549,

¥ Ibid. By contrast, an unconstitutional delegation of powers was held to ocour when
the Legislature gave~an administrative agency unfettered authority to make fundamental
policy determinatiors. (Clean Air Constituency v. Air Resources Bd, (1974) 11 Cal.3d
801, 816-817.) ' . :

3 Stats. 2008, ch. 548 (Sen. Bill No, 1441), § 1(h),
* People v. Wright (1982) 30 Cal.3d 705, 713.
2 1t is also important to note what powers the Legislature did 7ot delegate to the

9
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" Question 2

Section 315 directs the Committee to formulate uniform standards for healing arts
boards to use in dealing with substance-abusing licensees, and the Committes has done
so. Question 2 here asks whether these standards must also be adopted as regulations
under the Administrative Procedure Act (APA)* in order for them to become effective.
We conclude that the standards need not be adopted as regulations under the APA, but
that individual boards are free to adopt regulations incorporating or pertammg to those
standards for the purpose of administering thelr OWR Programs.

Under the APA, no state agency may issue, utilize or enforce a regulatlon unless
the agency complies with the procedures established in the APA., A “regulation” is
“every rule, regulauon, order, or standard of general application or the amendment,
supplement, or revision of any rule, regulation, order, or standard adopted by any state
agency to implement, mterpret or make specific the law enforced or administered by it,

~or-to.govern. its.procedure,”®® To be valid and effective, a regulation must be “consistent
and not in conflict w1th” the Ieglslatmn to which it pertains and “reasonably necessary to
effectuate” its purpose.’ S The APA sets forth a formal process by which regulations must
be adopted. The process has been neatly summarized as follows:

The agency must give the public notice of its proposed regulatory action
(Gov. Code, §§ 11346.4, 11346.5); issue a complete text of the proposed
regulation with a statement of the reasons for it (Gov. Code, § 11346.2
(subds. (), (b)); give interested parties an opportunity to comment on the

Committee in this:bill. The Commitiee was not charged with adopting regulations having
the force of law; it was not charged with adjudicating cases involving individual
licensees; and it was not charged with enforcing diversionary referrals or disciplinary
actions involving individual licensees. Nor was the Committee established as an
independent agency with any budget, staff, or ongoing programs to administer. Rather, it
is a commitiee within the Department of Consumer Affairs, composed primarily of
cxecutive officers of healing arts boards, for the specific and limited purpose of
“determining uniform standards that will be used by healing arts boards in dealing with
substance-abusing licensees.” (Bus. & Prof. Code, § 315, subd. (a).)

3 Gov. Code, tit. 2, div. 3, pt. 1, chs. 3.5, 4, 4.5, 5 (§ 11340 et seq.).

3% Gov, Cods, § 11340.5; see Morning Star Co. v. State Bd. of Equalization (2006) 38
Cal.4th 324, 333,

35 Gov. Code, § 11342.600,
% Gov. Code, 11342.2; sce Woods v. Super. Ct. (1981) 28 Cal.3d 668, 679.
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proposed regulation (Gov.' Code, § 11346.8); respond in writing to public )
comments (Gov. Code, §§ 11346.8, subd. (a), 11346.9); and forward a file

of all materials on which the agency relied in the regulatory process to the
Office of Administrative Law (Gov. Code, § 11347.3, subd. (b)), which
reviews the regulation for consistency with the law, clarity, and necessity

(Gov. Code, §§ 11349.1, 11349.3).”

In our view, the Committee is not an “agency” within the meaning of the APA,
For purposes of the APA, a regulation is a rule adopted “by any stare agency” to
implement the law enforced or administered by the agency.®® Government Code section
11000, subdivision (a), defines “state agency” to include “every state office, officer,
department, division, bureau, board and commission.” But the Committee is not an
agency or.authority that has responsibility for the enforcement or administration of any
state policies or programs.” Rather, it is a committee—a group of selected officials
brought together to perform a specific task—whose responsibilities are consummated
~when-its--assigned -task.is.completed. . Nor, .in_our_view, do.the uniform standards.as
formulated by the Committee qualify as “regulations” under the APA. The Committee’s
sole function is to formulate standards, not to implement, interpret, enforce, or administer
them.*® Therefore, we conclude that the Committee was not required to follow the APA
process in order to formulate, publish, ot amend the standards.

That leaves open the question whether an individual healing arts board may or
must adopt the standards as regulations in compliance with APA. procedures in order to
implement the uniform standards in dealing with substance-abusing licensees. We
believe that the boards may, but are not required to, adopt regulations incorporating the
wniform standards. Neither the Committee, nor the Department of Consumer Affairs
within which it was created, regulates the healing arts boards or their licensees.*! That
task falls to the individual healing arts boards themselves,” which are state agencies.

3 Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal4th 557, 568.

B Gov. Code, § 11342.600 {emphasis added); see also Gov. Code, § 11342.520
(defining “agency” as used in the APA to mean any “state agency™).

* While the Department of Consumer Affairs—within which the Committee was
formed—is unquestionably a “state agency,” it is not the entity responsible for
formulating the uniform standards. -

 Gf Gov. Code, § 11342,600; see also Gov. Code, § 11342.5.
M See Cal. Code. Regs. tit. 16, Div. 38,

 gee Cal. Code Regs. tit. 16, Divs. 4, 11, 13, 13,1, 13.2, 13.3, 13.4, 13.5, 13.6, 13.7,
13.8, 13.9, 14, 15, 16, 17, 18, 20, 25,

1
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Thus, if an individual healing arts board wishes to enact regulations governing ifs own™
* programs—including drug diversion programs—it is up to that board to do so.* In fact,
several healing arts boards have already promulgated regulations that expressly
incorporate by reference the uniform standards.*® Of course, if an individual board
sought to adopt the uniform standards as its own regulations, it would be required to
comply with the APA to do s0.”

We conclude that the Committee need not comply with the Administrative
Procedure Act in order to make the uniform standards effective. Individual healing arts
boards may, but are not required-to, adopt regulations incorporating the uniform
standards for the purpose of administering their own programs,

Question 3

In Question 3, we are asked whether a healing arts board may adopt a regulation
that defines. the texra. “substance-abusing licensees” for purposes of determining which of
the board’s licensees are subject to the uniform standards, As discussed in our response
to-Question 2, the healing arts boards are state agencies with the power and responsibility
to regulate their respective licensees, As state agencies, they may adopt regulations to
implement, interpret, or make specific the laws that they administer and enforce.*® Thus,
if & healing arts board finds it necessary or advisable to adopt a regulation defining the
term “substance-abusing licensees,” it may do so. Again, if it does, it must comply with
APA procedures.”” Further, it must ensure that any such implementing or interpretive
regulations are consistent with section 315 and reasonably necessary to effectuate its

purposes, **

3 Bach of the healing arts boards “exists as a separate unit” with the power to set
standards. (Bus. & Prof. Code, § 108.) :

* See e.g. Cal, Code Regs. tit. 16, §§ 1018-1018.01 (Dental Bd.); Cal. Code Regs. tit.
16, § 1138 (Dental Hygiene Com.); Cal. Code Regs. tit. 16, § 1575 (Bd. of Optometry);
Cal, Code Regs. tit. 16, §§ 2524 & 2579.10 (Bd. of Vocational Nursing and Psychiatric
Technicians); Cal, Code Regs. tit. 16, § 4147 (Bd. of Occupational Therapy).

* Gov, Code, § 11340.5; Morning Star Co. v. State Bd. of Equalization, supra, 38
Cal.4th at p. 333. '

¥ See Gov. Code, § 11342.600.
T Gov. Code, § 11340.5.
* Gov. Code, 11342.2; see Woods v. Super. Ct., supra, 28 Cal.3d at p. 679.
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Question 4

Section 315 directs that the uniform standards must be “used” by every healing
arts board “in dealing with substance-abusing licensees.”™ We are asked whether the
healing arts boards must use the uniform standards as written, and “in all cases in which
they are found to apply.”

At the heart of this question is what the Legislature meant when it required the
healing arts boards to “use” the uniform standards, As always, the statute’s language is
the best starting point for determining the Legisfature’s intent. “Use” is a broad term
with many meanings, the most apt of which here include “to put into action or service”
and “to carry out a purpose or action by means of**® To “use,” then, is something less -
than to “adopt” or “enact.” On the other hand, the word “use” is set in the context of a
statute expressing the Legislature’s findings that some healing arts boards must improve
their performance with respect to substance-abusing licensees, and that “uniform
standards?. and. “best. practices” are the Legislature’s chosen means to that end, thereby
tnaking the standards much more than an academic exercise. Boards are not to ignore,
discard, or disregard them; they are t0 “use” them. The uniform standards are to be “put
into action;” hoards are to carry out their drug-diversion programs “by means of” them.
Thus we believe that, while the uniform standards are neither de jure nor de facto
regulations in themselves, boards should not depatt from them without some substantial
reason for doing so. The Legislature’s purpose was to raisc the standard of practice
across all boards, and in some cases that may require a board to change its procedures in
order to conform to best practices, :

Nevertheloss, we beliove that individual boards retain reasonable discretion over
how to apply the uniform standards to individual cases. - Although the Legislature has
revised many statutes pertaining to the diversion programs administered by the healing
arts boards,”’ every board still retains its independent authority over the discipline of its
licensees. > An individual has a constitutionally protected fundamental right to practice a
profession, and “a statute can constitutionally prohibit an individual from practicing &
lawful profession only for reasons related to his or ber fitness or competence to practice
that profession,” Nothing in section 315 or the uniform standards undermines the

“ Bus. & Prof. Code, § 315, subd. ().

 Webster’s 3d New Internat. Dict. (1993) pp. 2523-2524.

51 See Stats. 2008, ch, 548 (Sen. Bill No. 1441), §§ 4-26.

2 5.g. Bus, & Prof. Code, § 108.

53 Hughes v. Bd. of Architectural Examiners (1998) 17 Cal.4th 763, 788.
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ability and responsibility of a healing-arts board to assess whether a licensee’s substance
abuse compromises his or her fitness or competence to pra'ctice the profession. Inherent
in that authority, we believe, is the board’s right to exercise reasonable discretion in
applying the uniform standards to particular circumstances and m deciding individual
cases.

We conclude that individual healing arts boards must use the uniform standards as
written in all cases in which they are found to apply, to the extent that this is practicable,
but that the boards retain discretion in applying the uniform standards to particular
circumstances and in deciding individual cases.™* :

LR

 We have also been asked to provide a “detailed analysis of each standard,” but
we decline to do so. It is up to each board to determine questions such as the need to
_clarify or make more specific the uniform standards.

14
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#1 SENATE BILL 1441 REQUIREMENT

Specific requirements for a clinical diagnostic evaluation of the licensee, including, but not
limited to, required qualifications for the providers evaluating the licensee.

#1 Uniform Standard

If a healing arts board orders a licensee who is either in a diversion program or whose
license Is on probation due to & substance abuse problem to undergo a clinical diagnosis
evaluation, the following applies:

1. The clinical diagnostic evaluation shall be conducted by a licensed practitioner who:

+ holds a valid, unrestricted license, which includes scope of practice to conduct a
clinical dlagnostlc evaluation;

« has three (3) years experience in providing evaluations of health professionals
with substance abuse disorders; and,

« is approved by the board.
2. The clinical diagnostic evaluation shall be conducted in accordance with acceptable
professional standards for conducting substance abuse clinical diagnostic evaluations.

3 The clinical diagnostic evaluation report shall

« setforth, in the svaluator's opinion, whether the licensee has a substance abuse
problem;

« set forth, in the evaluator's opinion, whether the licensee is a threat to
himself/herself or others: and,

» set forth, in the evaluator's opinion, recommendations for substance abuse
treatment, practice restrictions, or other recommendations related to the licensee's
rehabilitation and safe praciice.

The evaluator shall not have a financial relationship, personal relationship, or business
relationship with the licensee within the last five years. The evaluator shall provide an
objective, unbiased, and independent evaluation,

If the evaluator determines during the evaluation process that a licensee is a threat to

himsélffherself or others, the evaluator shall notify the board within 24 hours of such a
determination..

Page 4 of 29
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For all evaluations, a final written report shall be provided to the board no later than ten (10)
days from the date the evaluator is assigned the matter unless the evaluator requests
additional information to complete the evaluation, not to exceed 30 days.

Page 5 of 20
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#2 SENATE BILL 1441 REQUIREMENT

Specific requirements for the temporary removal of the licensee from practice, in order to
enable the licensee to undergo the clinical diagnostic evaluation described in subdivision (a)
and any treatment recommended by the evaluator desctibed in subdivision (a) and approved
by the board, and specific criteria that the licensee must meet before being permitted to return
to practice on a full-time or part-iime basis,

#2 Uniform Standard

The following practice restrictions apply to each licensee who undergoes a clinical
diagnostic evaluation:

1. - The Board shall order the licensee to cease practice during the clinical diagnastic
evaluation pending the results of the clinjcal diagnostic evaluation and review by
the diversion program/board staff.

2. While awaiting the resulis of the clinical diagnostic evaluation required In Uniform
Standard #1, the licensee shall be randomly drug tested at least two (2) times per
week.

After reviewing the results of the clinical diagnostic evaluation, and the criteria below, a

diversion or probation manager shall determine, whether or not the licensee is safe to

return to either part-time or fulltime practice. However, no licensee shall be returned to
practice until he or she has at least 30 days of negative drug tests.

 the license type;

» the licensee’s history,

« the documented length of sobriety/time that has elapsed since substance use

« the scope and pattern of use;

« the treatment history;

» the licensee's medical history and current medical condition;

e the nature,'duration and severity of substance abuse, and

» whether the licensee is a threat to himselffherself or the public.
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#3 SENATE BILL 1441 REQUIREMENT

Specific requirements that govern the ability of the licensing board to communicate with the
licensee's employer about the licensee's status or condition,

#3 Uniform Standard

If the licensee who is either in a beard diversicn program or whose license is on probation
has an employer, the licensee shall provide to the board the names, physical addresses,
mailing addresses, and ielephone numbers of all employers and supervisors and shall give
specific, written consent that the licensee authorizes the board and the employers and
supervisors to communicate regarding the licensee's work status, performance, and
monitoring.

Page 7 of 29
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#4 SENATE BILL 1441 REQUIREMENT

Standards governing all aspects of required testing, including, but not limited to, frequency
of testing, randomnicity, method of notice to the licensee, number of hours between the
provision of notice and the test, standards for specimen collectors, procedures used by
specimen collectors, the permissibie |ocations of testing, whether the collection process
must be observed by the collector, backup testing requirements when the licensee is on
vacation or otherwise unavaillable for [ocal testing, requirements for the laboratory that
analyzes the specimens, and the required maximum timeframe from the test to the receipt
of the result of the test.

#4 Uniform Standard

The following standards shall govern all aspects of testing required to determine abstention
from alcohol and drugs for any person whose license is placed on probation or in a
diversion program due to substance use:

TESTING FREQUENGY SCHEDULE

A board may order a licensee to drug test at any time., Addltlonatly, each licensee shall be
tested RANDOMLY in accordance with the schedule below:

Level Segments of | Minimum Range of Number
L ‘Probation/Diversion of Random Tests

| - , Year 1 52-104 per year

I Year 2+ 36-104 per year

*The minimum range of 36-104 tests identified in level I, is for the second year of
probation or diversion, and each year thereafter, up to ﬂve (5) years. Thereafter,
administration of one (1) time per menth if there have been no positive drug tests in the
previous five (5) consecutive years of probation or diversion.

Nothing precludes a board from increasing the number of random tests for any reason.
Any board who finds or has suspicion that a licensee has committed a violation of a
board’s testing program or who has committed a Major Violation, as identified in Uniform
Standard 10, may reestablish the testing cycle by placing that licensee at the beginning of
level |, in addition to any other disciplinary action that may be pursued.

EXCEPTIONS TO TESTING FREQUENCY SCHEDULE

.. PREVIOUS TESTING/SOBRIETY ‘ '
In cases where a board has evidence that a licensee has participated in a treatment
or moenitoring program requiring random testing, prior to being subject to testing by
the board, the board may give consideration to that testing in altering the testing
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frequency schedule so that it is equivalent fo this standard.

. VIOLATION(S) OUTSIDE OF EMPLOYMENT

An individual whose license is placed on probation for a single conviction or incident
or two convictions or incidents, spanning greater than seven years from each other,

where those violations did not occur at work or while on the licensee's way to work, .
where alcohol or drugs were a contributing factor, may bypass level | and participate
in level || of the testing frequency schedule.

NOT EMPLOYED IN HEALTH CARE FIELD

A board may reduce testing frequency to a minimum of 12 times per year for any
persan who is not practicing OR working in any health care field. If a reduced
testing frequency schedule is established for this reason, and if a licensee wants to
return to practice ar work in a health care field, the licensee shall notify and secure
the approval of the licensee’s board. Prior to retuming to any health care
employment, the licensee shall be subject to level | testing frequency for at least 60
days. At such time the person returns to employment {In a health care field), if the
licensee has not previously met the leve! | frequency standard, the licensee shall be
subject to completing a full year at level | of the testing frequency schedule,
otherwise level [l testing shall be in effect,

. TOLLING

A board may postpone all testing for any person whose probation or diversion is
placed in a tolling status if the overall length of the probationary or diversion period is
also tolled. A licensee shall notify the board upon the licensee’s return to California
and shall be subject to testing as provided in this standard. If the licensee returns fo
employment in a health care field, and has not previously met the level | frequency
standard, the licensee shall be subject to completing a full year at level | of the
testing frequency schedule, otherwise level [l testing shall be in effect.

SUBSTANCE USE DISORDER NOT DIAGNOSED

In cases where no current substance use disorder diagnosis is made, a lesser
period of monitoring and toxicology screening may be adopted by the board, but not
to be less than 24 times per year.

OTHER DRUG STANDARDS

Drug testing may be required on ény day, including weekends and holidays.

The scheduling of drug tests shall be done on a random basis, preferably by a computer
program, so that a licensee can make no reasonable assumption of when he/she will be
tested again. Boards should be prepared to report data to support back-to-back testing
as well as, numerous different intervals of testing.

Licensees shall be requ1red to make daily contact to determme if drug testmg is
required. -
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Licensees shall be drug tested on the date of nofification as directed by the board.
Specimen collectors must either be certified by the Drug and Alcohol Testing Industry
Association or have completed the training required to serve as a collector for the U.S.
Department of Transportation.

Specimen collectors shall adhere to the current U.S. Department of Transportation
Specimen Collection Guidelines,

Testing locations shall comply with the Urine Specimen Collection Guidelines published
by the U.S. Department of Transportation, regardless of the type of test administered.

Collection of specimens shall be cbserved.

Prior to vacation or absence, alternative drug testing location(s) must be approved by
the board.

Laboratories shall be certified and accredited by the U.S. Departiment of Health and
Human Services.

. A collection site must submit a spécimen to the laboratory within one (1) business day

of receipt, A chain of custcdy shall be used on all specimens. The laboratory shall
process results and provide legally defensible test results within seven (7) days of
receipt of the specimen. The appropriate board will be notified of non-negative test

results within one (1) business day and will be notified of negative test results within

seven (7} business days.

A board may use other testing methods in place of, or to supplement biological fluid
testing, if the alternate testing method is appropriate.

PETITIONS FOR REINSTATEMENT .

Nothing herein shali limit a board’s authority to reduce or eliminate the standards
specified herein pursuant to a petition for reinstatement or reduction of penaity filed
pursuant to Government Code section 11522 or statutes applicable to the board that
contains different provisions for reinstatemerit or reduction of penalty.

OUTCOMES AND AMENDMENTS

For purposes of measuring outcomes and effectiveness, each board shall col!ect and
report historical and post |mplementatlon data as follows:

Historical Data - Two Years Prior to Implementation of Standard

Each board should collect the following historical data (as available), for a period of two
years, prior to implementation of this standard, for each person subject to testing for
banned substances, who has 1) {ested positive for a banned substance, 2) failed to
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appear or call in, for testing on more than three occasions, 3) failed to pay testing costs,
or 4) a person who has given a dilute or invalid specimen.

Post Implementation Data- Three Years

Each board should collect the following data annually, for a period of three years, for
avery probationer and diversion participant subject to testing for banned substances,
following the implementation of this standard.

Data Collection
The data to be collected shall be reported to the Department of Consumer Affairs and
the Legislature, upon request, and shall include, but may not be limited to:

Probationer/Diversion Participant Unique identifier

License Type '

Probation/Diversion Effective Date

General Range of Testing Frequency by/for Each Probationer/Diversion Participant
Dates Testing Requested .

Dates Tested

Identify the Entity that Performed Each Test

Dates Tested Positive

Dates Contractor (if applicable) was informed of Positive Test
Dates Board was informed of Positive Test

Dates of Questionable Tests (e.g. dilute, high levels)

Date Contractor Nofified Board of Questionable Test

ldentify Substances Detected or Questionably Detected
Dates Failed to Appear

Date Contractor Notified Board of Failed to Appear

~ Dates Failed to Call In for Testing

Date Contractor Notified Board of Failed to Call In for Testing
Dates Failed to Pay for Testing '

Date(s) Removed/Suspended from Practice (identify which)
Final OQutcome and Effective Date (if applicable)
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#5 SENATE BILL 1441 REQUIREMENT

Standards governing all aspects of group meeting attendance requirements, including, but
not limited to, required qualifications for group meeting facilitators, frequency of required
meeting attendance, and methods of documenting and reporting attendance or
nonattendance by licensees.

#5 Uniform Standard

If a board requires a licensee to participate in group support meetings, the following shalt

apply:

When determmmg the frequency of required group meeting attendance the board shall
give consideration to the following:

the licensee’s history;
the documented length of sobriety/iime that has elapsed since substance use;

the recommendation of the clinical evaluator;

~ the scope and pattern of use;

the licensee’s treatment history; and,

the nature, duration, and severity of substance abuse.

Group Meeting Facilitator Qualifications and Requirements:

1. The meétlng facilitator must have a minimum of three (3) years experience in the
treatment and rehabllitation of substance abuse, and shali be licensed or certifi ed by
the state or other nationally certified organizations.

2. The meeting facilitator must not have a financial relationship, personal relationship,
or business relationship with the licensee within the last year.

3. The group meeting facilitator shall provide to the board a signed document showing
the licensee’s name, the group name, the date and location of the meeting, the
licensee’s attendance, and the licensee's level of participation and progress.

4. The facilitator shall report any unexcused absence within 24 hours.
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#6 SENATE BILL 1441 REQUIREMENT

Standards used in determining whether inpaﬁent, outpatient, or other type of treatment is
necessary. : ’

#6 Uniform Standard

In determining whether inpatient,' outbatient, or other type of freatment is necessary, the
board shall consider the following criteria:

» recommendation of the clinical diagnostic evaluation pursuant to Uniform Standard #1;

» license type;

» licensee’s history;

» documented [ength of sobriety/time that has elapsed since subétance abuse;
« scope and pattern of substance use; |

» licensee’s treatment history;

» licensee's medical history and current medical condition;

¢ nature, duration, and severity of substance abusé, and

« threat to himselffherself or the public.,
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#7 SENATE BILL 1441 REQUIREMENT

Worksite monitoring requirements and standards, including, but not limited to, required
qualifications of worksite monitors, required methods of monitoring by worksite monitors,
and required reporting by worksite monitors.

#7 Uniform Standard

A board may require the use of worksite moniters. If a hoard determines that a worksite
monitor is necessary for a particular licensee, the worksite monitor shall meet the following
requirements to be considered for approval by the board. :

1.

The worksite monitor shall not have financial, personal, or familial relationship with
the licensee, or other relationship that could reasonably be expected to compromise
the ability of the monitor to render impartial and unbiased reports to the board. [fitis
impractical for anyene but the licensee's employer to serve as the worksite monitor,
this requirement may be waived by the board; however, under no circumstances
shall a licensee’s worksite monitor be an employee of the licensee. "

The worksite monitor's license scope of practice shall include the scope of practice
of the licensee that is being monitored, be another health care professional if no
monitor with like practice is available, or, as approved by the board, be a personin a
position of authority who is capable of monitoring the licensee at work.

If the worksite monitor is a licensed healthcare professional he or she shall have an

active unrestricted license, with no disciplinary action within the last five (5) years,

The worksite monitor shall sign an affirmation that he or she has reviewed the terms
and conditions of the licensee's disciplinary order and/or contract and agrees to
monitor the licensee as set forth by the board.

'Il'he worksite monitor must adhere to the following required methods of monitoring
the licensee: ' :

4

a) Have face-to-face contact with the licensee in the work environment on a
frequent basis as determined by the board, at least once per week.

b} Interview other staff in the office regarding the licensee's behavior, if
applicable. »

c) Review the licensee’s work attendance.
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Reporting by the worksite monitor to the board shall be as follows:

1. Any suspected substance abuse must be verbally reported to the board and the
licensee's employer within one (1) business day of occurrence. If occurrence is not
during the board's normal business hours the vetbal report must be within one (1)
hour of the hext business day. A written report shall be submitted to the board
within 48 hours of occurrencs.

2. The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include:

» the ‘Iicensee's name;
» license number;
« worksite monitor's name and signature;
» worksite monitor’s license number;
s worksite location(s);
« dates licensee had face-to-face contact with monitor;
. étaffinterviewed, if applicable;
e aitendance report;
e any change in behavior and/or personal habits;
« any indicators that can lead to suspected substance abuse.

The licensee shall complete the required consent forms and sign an agreement with the

worksite monitor and the board to allow the board to communicate with the worksite monitor,
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#8 SENATE BILL 1441 REQUIREMENT

Procedures to be followed when a licensee tests positive for a banned substance.

#8 Uniform 8tandard

When a licensee tests positive for a banned substance:
1. Thé board shall order the licensee to cease practice;
2. The board shall contact the licensee and Instruct the licensee to leave work; and

3. The board shall notify the licensee's employer, if any, and worksite monitor, if any, that
the licensee may not work.

Thereafter, the board should determine whether the positive drug test is in fact evidence of
prohibited use. If so, proceed to Standard #9. If not, the board shall immediately lift the cease
practice order.

In deterrhining whether the positive fest is evidence of prohibited use, the board should, as
applicable:

1. Consult the specimen collector and the lahoratory;
2. Communicate with the licensee and/or any physician who is treating the licensee; and

* 3. Communicate with any treatment provider, including group facilitator/s,
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#9 SENATE BILL 1441 REQUIREMENT

Procedures to be followed when a licensee is confirmed fo have ingested a banned
substance. '

#9 Uniform Standard

When a board confirms that a positive drug test Is evidence of use of a prohibited substance,
the licensee has committed a major violation, as defined in Uniform Standard #10 and the
board shall impose the consequences set forth in Uniform Standard #10,
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#10 SENATE BILL 1441 REQUIREMENT

Specific consequences for major and minor violations. [n particular, the committee shall
consider the use of a “deferred prosecution” stipulation described in Section 1000 of the
Penal Code, in which the licensee admits to self-abuse of drugs or alcohol and surrenders
his or her license. That agreement is deferred by the agency until or unless licensee
commits a major violation, in which case it is revived and license is surrendered.

#10 Uniform Standard

Major Viclations include, but are not limited to:

1.

2,

Failure to complete a board-ordered program;

Failure to uﬁdergo a required clinical diagnostic evaluation;
Multiple minor violations;

Treating patients while ur.1de_r the influence of drugs/alcohdl;

Any drug/alcohol related act which would constitute a violation of the practice act or
state/federal laws;

Failure to obtain biological testing for substance abuse;

Testing positive and confirmation for substance abuse pursuant to Uniform Standard
#9;

Knowingly using, making, altering or possessing any object or product in such a way
as to defraud a drug test designed to detect the presence of alcohol or a controlled
substance.

Consequences for a major violation include, but are not limited to:

1,

2,

3.

Licensee will be ordered fo cease practice,
a) the licensee must undergo a new clinical diagnostic evaluation, and

b) the licensee must test negative for at least a month of continuous drug testing
before being allowec_i to go back to work.

Termination of a contract/agreement.

Referral for disciplinary action, such as suspension, revocation, or other action as
determined by the board.
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Minor Violations inciude, but are not limited to:

1.
2.
3.

4,

Untimely receipt of required documentation;
Unexcused non-attendance at group meetings;

Failure to contact a monitor when required;

April 2011

Any other violations that do not present an immediate threat to the violator or to the

public.

Consequences for minor violations include, but are not limited to:

1,
2.

Removal from practice;
Practice limitations;
Required supervision;

Increased documentation;

Issuance of citation and fine or a warning notice;

Required re-evaluation/testing;

Other action as determined by the board.
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" #11 SENATE BILL 1441 REQUIREMENT

Criteria that a licensee must meet in order to petition for return to practice on a fuil time
basis.

#11 Uniform Standard

“Petition” as used in this standard is an informal request as opposed to a “Pefition
for Modification” under the Administrative Procedure Act. .

The licensee shall meet the following criteria before submitting a request (peiition) to return
to full time practice:

1. Demonstrated sustained compliance with current recovery program.

2. Demonstrated the ability to practice safely as evidenced by current work site reports,
evaluations, and any other information relating fo the licensee’s substance abuse.

3. Negative drug screening reports for at least six {(6) months, two (2) positive worksite

monitor repotrts, and complete compliance with other terms and conditions of the
program. ‘ :
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#12 SENATE BILL 1441 REQUIREMENT

Criteria that a licensee must meet in order to petition for reinstatement of a full and
unrestricted license. '

#12 Uniform Standard

“Petition for Reinstatement” as used in this standard is an informal request (petition)
as opposed to a “Petition for Reinstatement” under the Administrative Procedure
Act. :

The licensee must meet the following criterla to request (petition) for a full and unrestricted
license. '

1, Demonstrated sustained compliance with the terms of the disciplinary order, if
applicable.

2, Demonstrated successful completion of recovery program, if required.
3. Demonstrated a consistent and sustained participation in activities that promote and
support their recovery including, but not limited to, ongoing support meetings,
therapy, counseling, relapse prevention plan, and community activities.

4. Demonstrated that he or she is able to practice safely.

5. Continucus sobriety for three (3) to five (5) years.
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#13 SENATE BILL 1441 REQUIREMENT

_If a board uses a private-sector vendor that provides diversion services, (1) standards for
immediate reporting by the vendor to the board of any and all noncompliance with process
for providers or contractors that provide diversion services, including, but not limited to,
specimen collectors, group meeting facilitators, and worksite monitors; (3) standards
requiring the vendor to disapprove and discontinue the use of providers or contractors that
fail fo provide effective or timely diversion services; and (4) standards for a licensee's
termination from the program and referral to enforcement.

#13 Uniform Siandard

1. A vendor must report to 'the board any major violation, as defined in Uniform Standard
~ #10,-within one (1) business day. A vendor must report to the board any minor
violation, as defined in Uniform Standard #10, within five (5) business days.

2. Avendor's approval process for providers or contractors that provide diversion services,
including, but not limited to, specimen cellectors, group meeting facllitators, and
worksite monitors is as follows:

(a) Specimen Collectors:

(1) The provider or subconfractor shall possess all the materials, equipment,.and
technical expertise necessary in order to test every licensee for which he or
she (s responsible on any day of the week.

(2) The provider or subcontractor shall be able to scientifically test for urine,
blood, and hair specimens for the detection of alcohol, illegal, and controlled
substances.

'_ (3) The provider or subcontractor must provide collection sites that are located in
areas throughout Califorria.

(4) The provider or subconiractor must have an automated 24-hour toll-free
telephone system and/or a secure on-line computer database that allows the
participant to check in daily for drug testing.

{5} The provider or subcontractor must have or be subcontracted with operating
collection sites that are engaged in the business of collecting urine, blood,
and hair follicie specimens for the testing of drugs and alcohol within the State
of California.

(6) The provider or subcontractor must have a secure, HIPAA compliant, website

" or computer system to allow staff access to drug test results and compliance
reporting information that is available 24 hours a'day,
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(7) The provider or subcontractor shall employ or confract with toxicologists that are
licensed physicians and have knowledge of substance abuse disorders and the
appropriate medical training to interpret and evaluate laboratory drug test results,
medical histories, and any other Information relevant to biomedical information.

(8) A toxicology screen will not be considered negative if a positive result is obtained
while practicing, even if the practitioner holds a valid prescription for the
substance.

(9) Must undergo training as specified in Uniform Standard #4 (6).

(b) Group Meeting Facilitators:

A group meeting facilitator for any support group meeting:

(1) must have a minimum of three (3) years experience in the treatment and
rehabilitation of substance abuse;

(2) must be licensed or certified by the state or other nationally certified organization;

(3) must not have a financial relationship, personal relationship, or business
relationship with the licensee within the last year;

(4) shall report any unexcused absence within 24 hours to the board, and,
(5) shall provide to the board a signed document showing the licensee’s name, the

group name, the date and location of the meeting, the licensee’s aftendance, and
the licensee's level of participation and progress.

{c) Work Site Monitors:

The worksite monitor must meet the following qualifications:

(1) Shall not have financial, personal, or familial relationship with the licensee, or
other refationship that could reasonably be expected to compromise the ability of
the monitor to render impartial and unbiased reports to the board. Ifitis
impractical for anyone but the licensee'’s employer to serve as the worksite
monitor, this requirement may be waived by the board; however, under no
circumstances shall a licensee’s worksite monitor be an employee of the
licensee.

{(2) The mbnitc‘)r’s licensure scope of practice shall include the scope of practice of
the licensee that is being monitored, be another health care professional if no

Pape 23 of 29




UNIFORM STANDARDS April 2011

monitor with like practice is available, or, as approved by the board, be a person
" In a position of authority who is capable of monitoring the licensee at work.

(3) Shall have an active unrestricted license, with ho disciplinary action within the
last five (5) years.

(4) Shall sign an affirmation that he or she has reviewed the terms and conditions of
the licensee’s disciplinary order and/or contract and agrees to monitor the
licensee as set forth by the board.

2. The worksite monitor must adhere to the following required methods of monitoring
the licensee: '

a) Have face-to-face contact with the licensee in the work environment on a
frequent basis as determined by the board, at least once per week. o

b) Interview other staff in the office regarding the licensee’s behavior, if appiicable,
c) Review the licensee’s work attendance.

3. Any suspected substance abuse must be verbally reported to the contractor, thé_
board, and the licensee’s employer within one (1) business day of occurrence. [f
occurrence is not during the board's normal business hours the verbal report must
be within one (1) hour of the next business day. A written report shall be submitted
to the board within 48 hours of occurrence.

4. The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include:

 the licensee’s name;

» license number;

. worksite monifor's name and signature;

'« worksite monitor's license number;

« worksite location(s); |

. date's licensee had face-to-face contact with monitor;
« staff interviewed, if applicable;

» attendance report;

« any change in behavior and/or personal habits;
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» any indicators that can lead to suspected substance abuse.

(d) Treatment Providers

Treatment facility staff and services must have:

(1) Licensure and/or accreditation by appropriate regulatory agencies;

(2) Sufficient resources available to adequately evaluate the physical and mental
needs of the client, provide for safe detoxification, and manage any medical
emergency,

(3) Professional staff who are competent and experienced members of the clinical
staff, '

{(4) Treatment planning involving a multidisciplinary approéch and specific aftercare
plans; ' X

(5) Means to provide treatment/progress documentation to the provider.

(e) General Vendor Reguirements

The vendor shall disapprove and discontinue the use of providers or contractors
that fail to provide effective or timely diversion services as follows:

(1} The vendor is fully responsible for the acts and omissions of its subcontractors
and of persons either directly or indirectly employed by any of them. No
subcontract shall relieve the vendor of its responsibilities and obligations. Al
state policies, guidelines, and requirements apply to all subcontractors.

(2} If a subcontractor fails to provide effective or timely services as listed above, but
not limited to any other subcontracted services, the vendor will terminate services
of said contractor within 30 business days of notification of failure to provide
adequate services.

(3) The vendor shall notify the appropriate board within five (5) business days of
termination of said subcontractor.
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#14 SENATE BILL 1441 REQUIREMENT

If a board uses a private-sector vendor that provides diversion setvices, the extent to which
licensee patticipation in that program shall be kept confidential from the public.

#14 Uniform Standard

The board shall disclose the following information to the public for licensees who are
participating in a board monitoring/diversion program regardless of whether the licensee is
a self-referral or a board referral, However, the disclosure shall not contain information that
the restrictions are a result of the licensee’s participation in a diversion program.,

« Licensee’s name;

« Whether the licensee’s practice is restricted, or the license is on inactive status;

« A detailed description of any restriction imposed.
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#15 SENATE BILL 1441 REQUIREMENT

If a board uses a private~-sector vendor that provides diversion services, a schedule for
external independent audits of the vendor's performance in adhering to the standards
adopted by the committee.

#15 Uniform Standard

1,

If a board uses a private-sector vendor to provide monitoring services for its
ficensees, an external independent audit must be conducted at [east once every
three (3) years by a qualified, independent reviewer or review team from outside the

“department with no real or apparent conflict of interest with the vendor providing the

monitoring services. In addition, the reviewer shall not be a part of or under the
control of the board. The independent reviewer or review team must consist of
individuals who are competent in the professional practice of internal auditing and
assessment processes and qualified to perform audits of monitoring programs.

The audit must assess the vendor’s performance in adhering to the uniform
standards established by the board. The reviewer must provide a report of their
findings to the board by June 30 of each three (3) year cycle. The report shall
identify any material inadequacies, deficiencies, irregularities, or othef non-
compliance with the terms of the vendor’s monitoring services that would interfere
with the board’s mandate of public protection.

3. The board and the department shall respond to the findings in the audit report.
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#16 SENATE BILL 1441 Requirement

Measurable criteria and standards to determine whether each board’s method of dealing
with substance-abusing licensees protects patients from harm and is effective in assisting
its licensees in recovering from substance abuse in the long term.

#16 Uniform Standard

Each board shall report the following information on a yearly basis to the Department of
Consumer Affairs and the Legislature as it relates to licensees with substance abuse
problems who are either in a board probation and/or diversion program.

» Number of intakes into a diversion program

» Number of probationers whose conduct was related to a substance abuse problem

» Number of referrals for treatment programs

» Number of relapses (break in sobriety}

» Number of cease practice orders/license in-activations

» Number of suspensioné

» Number terminated from program for noncompliance

» Number of successfui completions based on u'niform standards

» Number of major viclations; nature of violation and action taken

» Number of licensees who successfully returned to practice

« Number of patients harmed while in diversion
The above information shall be further broken down for each licensing category, specific
substance abuse problem (i.e. cocaine, alcohol, Demerol etc.), whether the licenses is in a
diversion program and/or probation program.
If the data indicates that licensees in spécific licensing categories or with specific substance
abuse problems have either a higher or iower probability of success, that information shall
be taken into account when determining the success of a program. It may also be used {o

determine the risk factor when a board is determining whether a license should be revoked
or placed on probation.
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The board shall use the following criteria to determine if its program protects patients from
harm and is effective in assisting its licensees in recovering from substance abuse in the
long term.

s At least 100 percent of licensees who either entered a diversion program or whose
license was placed on probation as a result of a substance abuse problem
successfully completed either the program or the probation, or had their license to
practice revoked or surrendered on a timely basis based on noncompliance of those
programs.

e Atleast 75 percent of licensees who successfully completed a diversion program or

probation did not have any substantiated complaints related to substance abuse for
at ieast five (5) years after completion.
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Option 1 (Presumption) “Trigger” for When SB 1441 Uniform Standards
Apply

Board of Chiropractic Examiners
Proposed Language
Section 384 of Division 4 of T|t[e 16, Article 9 of the Callfornla Code of
Regulations is amended to read;
Article 9,

Enforcement, and-Discipline, and Uniform Standards for Substance-
Abusing Licensees

Section 384. Disciplinary Guidelines and Exceptions for Uniform Standards
Related to Substance-Abusing Licensees.

(a) In reaching a decision on a disciplinary action under the Administrative
Procedure Act (Government Code Section 11400, et seq.), the board shall -
consider the disciplinary guidelines entitled “Disciplinary Guidelines and Model *
Disciplinary Orders” [revised Ostober24,-2604 April 29, 2014] which are hereby
incorporated by reference. Deviation from these guidelines and orders, including
the standard terms of probation, is appropriate where the board in its sole
discretion determines that the facts of the particular case warrant such a
deviation -for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

(b) Notwith'étahdinq'subsection (a), the board shall use the uniform standards for
substance-abusing licensees as provided in Section 384.1, without deviation; for
each individual determined to be a substance~abusing licensee.

Note: Authorlty cfted Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4{b) and 1000-10, Business and Professions Code: (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii} and Business and Professmns
Code Sections 315. 315. 2 and 315.4. :

Add Section 384.1 to D|V|smn 4 of Title 16 of Artlc[e 9 of the Callforma Code of
Regulatlons to read:

§ .384.'1. Unifo_rm Standards for Su'bstance-Abusinq Licensees.

. (a) If the conduct found to be a violation involves drugs and/or alcohol, the
licensee shall be presumed to be a substance-abusing licensee for purposes of

+




section 315 of the Code. If the licensee does not rebut that presumption, then
the terms and conditions contained in the document entitled "Uniform Standards
Related to Substance-Abusing Licensees with Standard Language for -
Probationary Orders”, new April 28, 2014, which are hereby incorporated by
reference, shall be used in any probatlonarv order of the board affecting that
licensee.

(b) Nothing in this Section shall prohibit the board from imposing additional terms
or conditions of probation that are specific fo a particular case or that are derived
from the board’s guidelines referenced in Section 384 in any order that the board
determlnes would provide greater public protection.

the Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats, 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923. p. booxviii) and Business and Professmns
Code Secf[ons 315, 316.2. and 315.4.




Option No. 2 (Clinical Diagnostic) “Trigger” for When SB 1441 Uniform
Standards Apply

Board of Chiropractic Examiners |
PROPOSED LANGUAGE

Section 384 Division 4 of Title 16, Article 9 of the California Code of Regulations
is amended to read:

Article 9. Enforcement, and-Discipline,_and Uniform Standards for
- Substance-Abusing Licensees

Section 384. Disciplinary Guidelines and Exceptions for Umform Standards
Related to Substance-Abusing Licensees.

In reaching a decision on a disciplinary action under the Administrative
Procedures Act (Government Code Section 11400 et seq.), the board shall
consider the disciplinary guidelines entitled Disciplinary Guidelines and Model
Disciplinary Orders” [revised Osteber24,-2004 April 29, 2014] which are hereby
incorporated by reference. Deviation from these guidelines and orders, including
the standard terms of probation, is appropriate where the board, in its sole
discretion, determines that the facts of the particular case warrant such a
deviation - for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

However, neither the board nor an administrative law judge may impose any
conditions or terms of probation that are less restrictive than the uniform
standards related to substance abuse listed in Section 384.1. If a licensee has
not vet been identified as a substance-abusing licensee (for example, through
stipulation} in a case involving drugs or alcohol, a clinical diagnostic evaluation
shall be ordered and the remaining provisions of the Uniform Standards may, in
the discretion of the board, be made contingent upon a clinical diagnostic

evaluator's report that the individual is a substance-abusing licensee. The
clinical diagnostic evaluator's report shall be submitted in its entirety to the board.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxvii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Seclions 315, 3156.2, and 315.4.

Add Sectlon 384.1 to Division 4 of Title 16 of Article 9 of the Cahforma Code of
Regu!atlons to read
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§ 384. Uniform Standards for Substance-Abusing Ligensees.

{a) If a licensee has been identified as a substance-abusing licensee as provided
in Section 384, then the terms and conditions contained in the document entitled
"Uniform Standards Related to Substance-Abusing Licensees with Standard
Language for Probationary Orders”, new April 29, 2014, which are hereby
incorporated by reference, shall be used in any probationary order of the board
affecting that licensee.

(b} Nothing in this Section shall prohibit the board from imposing additional terms
or conditions of probation that are specific to a particular case or that are derived
from the board’s guidelines referenced in Section 1018 in any order that the
board determines would provide greater public protection.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats, 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:

Sections 1000-4(b} and 1000-10, Business and Professions Code- (Chiropractic

Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2, and 315.4. :




Option 3 “Trigger” (Hearing) for When SB 1441 Uniform Standards Apply

Board of Chiropractic Examiners
PROPOSED LANGUAGE

Section 384 in Division 4 of Title 18, Article 9 of the California Code of
Regulations is amended to read; ‘

Article 9. Enforcement, and-Discipline, and Uniform Standards for
Substance-Abusing Licensees

Section 384. Disciplinary Guidelines and Exceptions for Uniform Standards
Related to Substance-Abusing Licensees.

(a) In reaching a decision on a disciplinary action under the Administrative
Procedures Act (Government Code Section 11400 et seq.), the board shall
consider the disciplinary guidelines entitled Disciplinary Guidelines and Model
Disciplinary Orders” [revised Oeotober21,-2004 April 29, 2014] which are hereby
incorporated by reference. Deviation from these guidelines and orders, including
the standard terms of probation, is appropriate where the board, in its sole
discretion, determines that the facts of the particular case warrant such a
deviation - for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

(b) Notwithstanding subsection (a), the board shall use the uniform standards for
substance-abusing licensees as provided in Section 384.1, without deviation, for
each individual determined to be a subsiance-abusing licensee.

Note: Authority cited: Sections 1000-4(b} and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code: (Chiropractic
Initiative Act of California, Stats. 1923, p. bowxviii} and Business and Professions
Code Sections 315, 315.2. and 315.4.

Add Section 384.1 to Division 4 of Titie 16 of Article 9 of the California Code of
Regulations to read:

§ 384.1. Uniform Standards for Substance-Abusing Licensees,

(a) If after notice and hearing conducted in accordance with Chapter 5, Pari.1,
Division 3, Title 2 of the Government Code {commencing with sections 11500 et
sed.), the board finds that the evidence establishes that an individual is a
substance-abusing licensee, then the terms and conditions coniained in the
document entitled "Uniform Standards Related to Substance-Abusing Licensees




with Standard Language for Probationary Orders,” new April 29, 2014, which afe
hereby incorperated by reference, shall be used in any probationary order of the
board affecting that licenses.

{b) Nothing_in this Section shall prohibit the board from imposing additional terms
.or conditions of probation that are specific to a particular case or that are derived

from the board’s guidelines referenced in Section 384 in any order that the board

determines would provide greater public Qrotectioln.
Note: Authority cited: Sections 1000-4(h) and 10'00~10, Business and Professions

Code (Chiropractic Initiative Act of California (Stats. 1923 p. Txxviii)) and -
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2. and 315.4. '
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BOARD OF CHIROPRACTIC EXAMINERS
PUBLIC SESSION MINUTES
July 17, 2014
Life Chiropractic College West
25001 Industrial Blvd., Room 161
Hayward, CA 94545

Board Members Present
Sergic Azzolino D.C., Chair
Heather Dehn, D.C., Vice Chair
Dionne McClain, D.C.

John Roza, Jr,, D.C,

Corey Lichtman, D.C.

Frank Ruffino

Staff Present

Robert Puleo, Executive Officer

Kristy Schieldge, Attorney llI

Linda Shaw, Staff Services Manager

Sandra Walker, Staff Services Manager

Maria Martinez, Special Investigator

Dixie Van Allen, Associate Governmental Program Analyst
Valerie James, Management Services Technician

Call to Order
Dr. Azzolino called the meeting to order at 9:07 a.m.

Roll Call
Dr. Dehn called the roll. All members except Dr. Julie Elginer were present.

Pledge of Allegiance
Mr. Ruffino led the Pledge of Allegiance.

Chair’'s Report

Dr. Azzolino acknowledged and thanked Dr. Brian Kelly, President of Life Chiropractic College West and
Dr. Kendra Holloway, D.C. for allowing the Board to meet at Life Chiropractic College West and reach out
to the students on the functions and paramount responsibilities of the Board. Dr. Azzolino thanked Dr.

Columbu and Dr. Lubkin for their services on the Board. He also acknowledged and thanked Board

member for their dedication to the Board. He especially acknowledged Mr. Puleo for continuing to keep
the inner workings of the Board functioning well. He also encouraged students and all licensees to stay

connected with the Board.

Cr. Kelly came forward and acknowledged and thanked the Board. Dr. Kelly also stated that Dr. Gerald

Clum, former president of Life West sends his regards. He indicated that classes are in session and
students will be coming in and out of the Board meeting.

T (pi6) 2635355 | Board of Chiropractic Examiners
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Dr. Kelly expressed concerns regarding the curriculum requirements in the Chiropractic Initiative Act,
which have caused Chiropractic Education to remain static in California. Dr, Kelly noted that the outdated
requirements in the act compe! approved schools to use a 20th century model for delivering education.

He further stated that sitting in class for 35 hours a week is not the way to deliver education in the 21st
century. Dr. Kelly would like schools to have the flexibility to deliver chiropractic education more efficiently
and cost effectively, thereby reducing the exorbitant level of debt currently incurred by Chiropractic
Students.

Dr. Kelly also commented on the diversity of the chiropractic scope of practice throughout the US and the
World. Mr. Ruffino asked whether Dr. Kelly had any insight to share with the Board regarding international
accreditation. Dr. Kelly stated his interest in portability for chiropractors throughout the world.

Approval of Minutes
April 29, 2014 Board Meeting

DICSCUSSION

Ms. Schieldge requested corrections to the minutes made on pages 4 and 5. On page 4 in the middle of
the page, the minutes state “AB 2025” it should read “AB 2028". On page 5 she recommended striking out
the sentence and substituting it with: “She discussed the issue of problems with compliance with a 19926
federal law prohibiting states from conferring a professional license upon a person not lawfully residing in
the U.S. unless state law expressly allows it. The bill fails to confer such express authority on the board or
other boards in DCA, which creates a conflict with federal law.”

Mr. Ruffino requested corrections on page 2 and page 4. On page 2 replace “Senate floor” with “Senate
Committee room”. On page 4 correct the spelling of “position.”

MOTION: DR. DEHN MOVED TO APPROVE THE MINUTES WITH THE CHANGES DISCUSSED
SECOND: MR. RUFFINO SECOND THE MOTION

VOTE: 6-0

MOTION: CARRIED

Executive Officer’s Report
Mr. Puleo gave the Executive Officer Report. Topics were Administration, Budget, Licensing and
Enforcement.

Mr. Puleo stated that the budget is sound, despite the judgment the Board recently paid in the Arbuckle
case. At the next Board meeting representatives from the Department of Consumer Affairs, Budget office
will present our 2014/15 budget and answer any questions. Mr. Puleo reported that AB 1615 (Gatto) which
authorized the Board to pay the Arbuckle judgment, was signed by the Governor on July 9, 2014, and
effective immediately.

Mr. Puleo summarized the Board's fiscal year licensing trends. Dr. Azzolino requested trends on
enroliment and growth rate of students graduating from Chiropractic Colleges. He would also like the
national trends to be compared to the average population of each state. Dr. Dehn suggested providing
trend updates at each board meeting.

Mr. Puleo discussed enforcement statistics and explained that what students or licensees do in their
personal lives may have an effect on their license or obtaining a license. Dr, Azzolino pointed out the
number of complaints related to unprofessional conduct and gross negligence. Dr. Azzolino asked Mr.
Puleo to explain the compliant process. Mr. Puleo provided a brief overview on the complaint process and
outcomes.
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Ratification of Approved License Applications

MOTION: DR. DEHN MOVED TO RATIFY THE APPROVED LICENSE APPLICATIONS
SECOND: DR. ROZA THE MOTION

VOTE: 6-0

MOTION CARRIED

The Board ratified the attached list of approved license applications incorporated herein (Attachment
A). '

Ratification of Approved Continuing Education Providers

MOTION: DR. DEHN MOVED TO RATIFY THE APPROVED CONTINUING EDUCATION
PROVIDERS
SECOND: DR. ROZA SECONDED THE MOTION

"VOTE: 6-0
MOTION CARRIED
The Board ratified the attached list of approved continuing education providers incorporated herein
(Attachment B).

Ratification of Denied License Applications in Which the Applicants Did Not Request a Hearing
None

BCE Licensing, Continuing Education and Public Relations Committee Meetings Update
Dr. Dehn reported that the Committee’s biggest task is to recognize international applicants. Ms.
Schieldge summarized the tasks of the Commiitee regarding international applicants.

Dr. Dehn presented a handout titled “Top Ten Viclations,” Dr. Azzolino requested that the violations be
presented in alphabetical order. Dr. Dehn agreed.

Dr. Dehn stated that in order to enforce the audit of continuing education courses, regulation changes will
he needed.

The Committee is currently working on a letter to the Schools Insurance Authority, which addresses the
Board's position on Chiropractors performing physical examinations for high school athletic programs.

Dr. Mike Liddell came forward with his concerns regarding restrictions on Chiropractors performing
physical examinations for high school athletics programs. Dr. Liddell offered to provide the information he
has gathered. Dr. Azzolino inquired as to the number from schools utilizing Chiropractors to perform
physicals.

Dr. Kassie Donoghue representing the California Chiropractic Associations (CCA), came forward and
commented that it is their top priority to research the number of schools that are utilizing Chiropractors to
preform physicals. Dr. Dehn requested that Dr. Donoghue share any findings with the Board.

Dr. Azzolino stated that the Board needs to stay focused on what chiropractors are trained and qualified to
do. Dr. Bill Meeker, President of Palmer Chiropractic West, came forward and commented that sports
physicals are part of the school curriculum.
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Government Affairs Committee Meeting Update

Mr. Ruffino provided an overview of the legislative bills and the Boards' positions, Ms. Schieldge
commented that the Board took an oppose position on AB 2058 (Wilk) - Open Meetings. Mr. Ruffino
requested a motion to approve the table of contents of the new Board Member binder: Ms. Schieldge
recommended that the Board receive the full binder prior to voting. Mr. Ruffino tabled this item. Mr. Puleo
reminded Board Members to respond to Dr. Elginer regarding mentoring new Board Members.

Ms. Van Allen provided a summary of AB 2143 (Williams)-Clinical Laboratoriés: chiropractors.

MOTICN: MR. RUFFINO MOVED TO TAKE A SUPPORT POSITION ON AB 2143
SECOND: DR. DEHN SECONDED THE MOTION

VOTE: 6-0

DISCUSSION: NONE

MOTION CARRIED

BCE Enforcement Committee Meetings Update

Dr. Azzolino spoke regarding the purposed changes to the language in Section 317 -Failure to Refer.
The Committee decided to leave the language as is.

Dr. Azzolino stated that the Committee was working on establishing a standard for maintaining or
disposing of patient records when a Chiropractic office closes due to retirement, death or incapacity.

Dr. Azzolino commented on the statute of limitation for filing a consumer complaint. Mr. Puleo
provided a brief overview of the process of complaints. The Committee determined it is unnecessary
to establish a limitation due to the patient record retention regulation, which requires licensees to
maintain patient records for a minimum of 5 years.

Discussion and Possible Action Regarding Options for Implementation of Uniform Standards
for Substance Abusing Healing Arts Licensees” (SB 1441, Ridley-Thomas, Chapter 548,
Statues of 2008)

Ms. Schieldge provided the history on SB 1441 and the options for implementation of uniform
standards. Ms. Schieldge explained the three possible trigger language options on how to define
substance abusing licensees. She recommended placing the Standards as separate documents from
the Disciplinary Guidelines since they are different components. The Board has to implement the
Standards exactly how it's written and the Guidelines are discretionary on a case by case bases.

Ms. Schieldge provided an explanation of Option 1 (Presumption) Trigger: if the conduct of the
licensee is found to be a violation involving drugs and/or alcohol the licensee shall be presumed to be
a substance abusing licensee. if the licensee does not rebut the presumption at the hearing, the
terms and conditions of the Standard shall be used in any order rendered. The positive of this option
is it's simple for the staff to administer based on the facts if alcohol and/or drugs are involved. The
negative is the large pool of licensees that are not substance abusers, and this option may subject to
the Beard to legal challenges.

Option 2 (Clinical Diagnostic) Trigger: If a licensee admits to the having a substance abuse problem,
the evidence is confirmed. If the licensee does not admit to a substance abuse problem, a clinical
diagnostic evaluation will be ordered and the Standards may be made based on the clinical
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diagnostic report. Other Boards prefer this option because it provides for an independent expert
evaluation to determine if the licensee has a substance abuse problem. Where the evaluator's report
proves facts to the Board of a substance abuse problem, the Board can apply the standards, The
problem with this option is that the hearing will take place before the evaluation so when the decision
is rendered, the licensee won't know whether the uniform standards will be applied within the
disciplinary order.

Option 3 “Trigger” (Hearing): the Standards will only apply after the hearing. The Standards only
apply once it is proven, based on evidence that the licensee has a substance abuse problem.

Ms, Schieldge recommended Option 3 “Trigger”, since it allows the Executive Officer to decide
whether to plead this allegation and the standards up front and gives the licensee a fair notice of the
direction the Board might take.

MOTION: DR. DEHN MOVED TO APPROVE OPTION 3 “TRIGGER” (HEARING) FOR WHEN
SB 1441 UNIFORM STANDARDS APPLY

SECOND: DR. ROZA SECONDED THE MOTION

VOTE: 6-0

MOTION CARRIED

Assembly Member Bill Quirk of Hayward came forward and welcomed the Board to his Assembly
district and formally thanked the Board and staff for their services. Mr. Ruffino spoke on Assembly
Member Bill Quirk’s accomplishments,

Consideration of and Possible Action Regarding Proposed Regulations to Implement
Recommendations to Strengthen Enforcement Programs Pursuant to the Consumer
Protection Enforcement Initiative (CPEI)

Mr. Puleo provided a brief overview of the Consumer Health Protection Enforcement Act [SB1111-
(McLeod)] which resulted in the Board implementing selected provisions through the rulemaking
process resulting in the Omnibus Consumer Protection Regulations.

Ms. Schieldge stated that the Enforcement Committee had a lengthy discussion regarding the
proposed language. She stated that Dr. Azzolino suggested and the Enforcement Committee agreed
that in Section 312 on page 3, there needs to be clarification after the sentence that begins, “The
licensed doctor of chiropractic shall initially examine and prepare a written treatment plan for a patient
prior to the provision of physiotherapy treatment. The unlicensed individual shall follow and provide
only the treatment defined in the written plan”. It was suggested adding the language “For the
purposes of this section, a written treatment plan may be included in the Soap {8.0.A.P) notes;
Subjective, Objective, Assessment Plan procedure.

Dr. Azzolino recommended striking out “initially examine and” from the s'econd paragraph of Section
312 on page 3.

Ms. Schieldge recommended striking out section 317.2 on page 5 because it is duplicative of existing
law, Business and Professions Code Section 143.5.

She also recommended changes to Section 384.1 on page 7. The forms need to include notices to
the petitioners of their rights. Mr. Puleo also stated that corrections will need to be made to page 8,
Section 384.1 (e), (f) and (g) to reflect the changes to the forms. Dr. Dehn would like clarification to
question number 3a of the “Petition for Early Termination of Probation” form by adding “including
current discipline.”
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Ms. Schieldge recommended striking out Sections 390.7 and 390.8. She explained the Initiative Act
does not authorize the Board to limit its own discretion in determining whether to set a penalty in a
particular case (i.e., impose revocation in every case regardless of the facts). She discussed the fact
that the courts have found that it is an abuse of discretion for Boards to not exercise their discretion in
setting a penalty when it is not limited by the Legislature.

Dr. Azzolino recommended referring the changes back to the Enforcement Committee for final
review. :

MOTION: MR. RUFFINO MOVED TO APPROVE THE CHANGES AND BRING REFER TO THE
ENFORCEMENT COMMITTEE FOR REVIEW PRIOR TO PRESENTING TO THE FULL BOARD
SECOND: DR. MCCLAIN SECONDED THE MOTION

VOTE: 6-0

MOTION CARRIED

Proposed Regulations

A. Sponsored Free Health Care Event

Mr. Puleo reported that staff will be submitting the final rulemaking package to the Office of Administrative
Law.

B. Licensure and Renewal — Military

Ms. Schieldge would like to receive feedback on the application forms which were revised to confirm with
the Disclosure Act. Mr. Puleo recommended referring the revised application form to the Licensing
Committee for review. '

Public Comment for Items Not on the Agenda
No public came forward to provide comment.

Future Agenda ltems
No future agenda items were brought forward

Hearings Re; Petition for Early Termination/Modification of Probation
Administrative Law Judge, Mary Margaret Anderson, presided over and Deputy Attorney General Rosailda
Perez appeared on behalf of the people of the State of California in the following hearings:

A.  Ward Henry, D.C. — DC 13550
B. Brett Stine, D.C.-27704

Closed Session
Following oral testimonies, the Board went into Closed Session for deliberation and determinations
regarding petitioners,

Open Session
The Board went back into Open Sessicn to adjourn the meeting,

Adjournment
Dr. Azzolino adjourned the meeting at 3:15 p.m.
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o = | Opinion Regarding Uniform Standards for Substance-Abusing
SUBJECT {icensoss (SB 1441)

This memo addresses a number of questions that have been raised concerning the
discretion of healing arts boards, with respsct to the Uniform Standards for Substance-
Abusing Healing Arts Licensees (“Uniform Standards”) that were formulated by the
Substance Abuse Coordination Committee and mandated by Business and Professions
Code section 315. Previously, there have been discussions and advice rendered,
opining that the boards retain the discretion to modify the Uniform Standards, This
opinfon, largely influenced by the fact that the rulemaking process necessarily involves
the exercise of a board's discretion, has been followed by a number of boards as they
completed the regulatory process.

Two opinions, one issued by the Legislative Counsel Bureau ("Legislative Counsel™).
dated October 27, 2011, and an informal legal opinion, rendered by the Government
Law Section of the Office of the Attorney General ("Attorney General”), dated

February 29, 2012, have been issued and address the discretion of the boards, in
adopting the Uniform Standards. This memo is to advise the healing arts boards of this
office’s opinion regarding the questions raised, after a review of these two opinions, A
copy of each opinion is attached for your convenience.
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Questions Presented

1. Do the healing arts boards retain the discretion to modify the content of the

gpecific terms or conditions of probation that make up the Uniform
Standards?

Both Legislative Counsel and the Altorney General concluded that the healing
arts boards do not have the discretion to modify the content of the specific terms

or conditions of probation that make up the Umform Standards. We concur with
that conclusion. .

2. . Do the healing arts boards have the discretion to determine which of the

Uniform Standards apply In a particular case?

Legisiative Counsel opined that, unless the Uniform Standards specifically so
provide, alf of the Uniform Standards must be applied to cases involving
substance-abusing licensees, as it was their belief that ihe Legislafive intent was
to “provide for the full implementation of the Uniform Standards.” The Atiorney
General agreed with Legistative Counsel. Following our revisw and analysis of
Busingss and Professions Code Saction 315, we conour with both the Office of
the Attorney General and the Legislative Counsel. -

3. [s the Substance Abuse Coordination Committee (SACC) the entity with
rulemaking authority over the uniform standards to be used by the healing
arts boards?

The Legisiative Counsel concluded that the SACC had the authority to
promulgate reguiations mandating that the boards implement the Uniform
Standards. However, the Offfice of the Atforney General disagreed and
concluded that the SACC was not vested with the authority to adopt regulations
implementing the uniform standards, We agree with the Office of the Altorney
General. tis our opinion that the authority to promulgats the regulations
necessary to implement the Uniform Standaras, fies with the individual boards
that implement, interpret or make specific, the laws administered by those
boards. As the SACC is limited to the creation or formulation of the uniform
standards, but is not authorized fo implement the laws of the healing aris boards,
it does not have authority to adopt regulations to implement those sfandards,
Consequently, we agree with the Aftorney General's opinion that the SACC is not
the rule-making entity with respect to the Uniform Standards, and therefore has
no authorily fo adopt the Uniform Standards as regufalions.

It is our recommendation that healing arts boards move forward as soon as possible o
implement the mandate of Business and Professions Code section 315, as it relates 1o
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the Uniform Standards. Some of the standards are appropriate for inclusion in an
agency’s disciplinary guidelines, which necessarily will involve the regulatory process.
Others are administrative in nature and not appropriate for inclusion in the discipfinary
guidelines. For example, Uniform Standard No. 16 which sets forth reporiing
requirements would not be appropriate for inclusion in disciplinary guidelines.

Please work with your assigned legal counsel to determine how best fo Implement the
Uniform Standards. This should include a discussion as to whether : (1) the Uniform
Standards should be piaced in a regulation separate from the disciplinary guidelines; (2)
the implementing regulation should include a definition of (or criteria by which to
determine} what constitutes a "substance-abusing licensee.”

It is hopeful that the foregoing information addressea YOUT CONCErns With respect to the
implementation of the mandafory uniform standards.

Attachments

cc:  Denise Brown, DCA Director
Awet Kidane, DCA Chief Deputy Director
DCA Legal Affairs Attorneys
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Cieraber 27, 2011

Honorable Curren D. Price Je..
Room 2053, State Capito!

HEALING ARTS BOARDS: ADOPTION OF UNIRORM STANDARDS - #1124437

Dear Senaror Price:

You have asked owo questions with régard to the adoption of vniform standards by
the Subsrance Abuse Coordination Commirzee pursuanc ta Section 315 of che Business and
Professions Code. You have asked wherher the Substance Abuse Coordination Commiteee is
required o adept che uniform standards pursuant to the rulemaking procedures under the
Administratdve Procedure Act (Ch. 3.5 {commencing with See. 11340), Pe. 1. Div. 3, Tide 2,

Cow. ) You have also asked, if the uniform standards 2re properly adopred by the

Substance Abuse Coordination Commicres, whether the healing arts boards are required to
wnplernent them. :

By way of background, Secrion 315 of the Business and Professions Code'
providesas follows:

"315. {a) For the purpose of deermining upiform standards thav swill be
ysed by healing arrs hoards in dealing with substance-abusing licensees, there is
established in the Deparsment of Consumer Affairs the Substance Abuse
Coordinacion Commircee. The committes shall be comprised of the executive
officery of the depavumenc’s healing arts boards established pursuant to
Division 2 (cormmencing with Section 500), the Scare Board of Chiropracric,
Examiners, the Qsteopachic Medical Board of California, and 2 designee of the
Stre Deparrment of Aleohof and Drug Programs. The Direceor of Consumer
Affairs shall chair the commutee and may invire individuals or stakeholders
who have particular expertise in the area of substance abuse fo advise the
commirtee,

! - - 1 . 4 . .
Al further section references are 1o rhe Business and Professions Code, unless
orherwise referenced. '
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"(b) The commitree shall be subjecr o the Bagley-Keene Cpen Mesring
Acr {Arncle 9 {commeneing with Section 11120} of Division 3 of Titte 2 of the
Government Codel, '

“(¢) By January 1, 2010, the commircee shall formulate uniform and
spesilie scandards in each of the following areas thar each healing sris board
shall use in dealine with substance-sbusing licensees, whether or not a board
chooses to have a formal diversion program: .

“(3) Specific requirements For a clinical diagnostic evaluation of the .
licensee, incfuding, but not limized to, required qualifications for the providers
evaluating the licensee.

"(2} Specific cequirements for the iemporary removal of the licenser from
practice, in order to enable e licensee 1o undergo the clinical diagnostic
pvaluation described in paragraph (1) and any rreatment recommended by the
evaluasar described in paragraph (3) and approved by the board, and specific
criteriarhat the icensee must meet before being perinitrad w return vo practice
on 2 full-time or parc-time basis,

“(3} Specific requirements char govern rhe abifity of the licensing hoard
communicate with the licensee’s employer about the lirensee's searus and
condirion. _

“{4) Stendards governing all aspecrs of required testing, nduding, buc
not limired 1o, frequancy of testing, randomness, method of notice 1o the
licensee, number of hours between the provision of notice and rthe test
standards for spevimen collectors, procedures used by specimen collecrars, the
parmissible locations of testing, whether the collection process muse be
observed by the collector, backup resting requirements when che licensee is on
vacation or otherwise unavailable for Jocal testing, requirements for che
laboratory that analyzes the specimens, and rhe required maxievum timeframe
fram the tesc to the receipt of the result of the test, :

“(5} Stapdards governing all aspecrs of group mieetng atrendance
requirements, including, bur not limited te, required qualifications for group
meeting Facilitacors, frequency of required meeting acvendance, and methads of
documenting and reporring attendance or ponarendance by licensees.

“{6) Srandards used in derermining whether inpatient, cutpatient, or
orher type of treatment is necessary.

7 Worksics ronitoring requicements and standards, including, but
not fimited 1o, required qualificacions of worksite monirors, sequired methods
of  moenitering by worksite menitors, and required reporang by worksite
Monite!s, : »

"(8) Procedures to be followed when a licensee tests positive for a banned
substance.

"(9) Procedures 1o he followed when a licensee is confirmed o have
ingested 3 banned substance,
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*(10) Specific consequences for major violanans and musor vislations. In
particular. the commitree shall vonsider the use of a deferred prosecution
stipularion similar to the stipulatien described in Section 1000 of the Penal -
Code, in which the licensee admirs wo self-abuse of drugs or alcohol and
surrenders his or her license. Thar agreement is deferred by the agency unless
or until the licensze commirs a major violation, in which case 1w is revived and
the license is surtendered. '

“(11) Criceria char 2 licensee must meet vt order co petition far return to
practice on a full-sime basis.

“(32) Criteria thar 3 licensee must meer in order 1o petivion for
reinsrateraent of a full and unrestricted livense.”

“(13) 1 3 board uses 2 private-sector vendor thae provides diversion
sereives, standacds far immediare reporting by the vendar te the board of any
and 4l noncompliance with any teem of the diversion contract or probation;
standards for the vendor's approval process for providers or contracuors that
orovide diversion sereives, indluding, but not limired to, specimen collectors,
Froup merting facilivarors, and worksite monisors; standards requiring che
vendor ta disapprove and discontinue the use of providers or contractors thar
fail o provide effective or rimely diversion services: and standards for a
licensee’s termination from the pmgram and referral o enforcement

"(14) If a board uses & privae-sscsor vendor thar provides diversion
services, the extent o which licensee participation in thar program shall be
ka‘prmnhdamm{ roin the public,

“115) 1 & board uses s privicesector vender chat provides diversion
services, a schedule for exeerml independent audits of the vendor’ periormame
i adhering 10 che standards adopred by the commireee,

"(16) Measurable eriters and stndards 1o derermine whethee 2ach
board’ mechod of dealing with substance-abusing licensees proteces patiencs
Irom harm and 18 effective inassisdng its fieensees in recovering from substarce
abuse in the laag term.” {Emphasis added.)

Thus, the Legislarure has established i the Department of Consumer Affairs
khcn,smr department) the Substance Abuse Coordination Commistee {subd. {2}, Sec. 315,
he reafrer commirree), The commirtee is comprised ol the executive officers of each healing
arrs hoard withsn the deparement.” the Stare Board of Chiropractic Examiners, and the -

“The department’s healing ares boards ase those boards established ander Division 2
(commending with Secron 500) 1o license and regulace pracsitionecs of the hesling arss, Those

boards mehide, among othecs, the Dental Board of Californiz, the Medical Bosrd of Califorai,

the Vererinary Medical Board, and the Board of Registered Nursing.
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Osreoparhe Medical Board of California {hereafrer, collecrively, healing arts boards), and 2
desgnee of the Srace Deparrment of Aleohel and Drug Programs (Ibid.). The Director of
Consumer Affairs chairs the commiceee and is aurhonzed to invite individuals or stakeholders
who have paricular expertise 1y the arca of substance abuse 1o advise the commitree {1bid.),

The communres is required to formulare uniform and specific standards in each of
16 areas provided by the Legistarhre, bur ocherwise has diseretion 1o adopr the uniform
standards each healing acrs board shalt use in dealing with substance-abusing licensees
(subd. (), See. 315), The vommites adopred iu inital ser of umform standards in April
2010, and revissd those infrial standards as recencly as April 2017, Alshoegh the commirree
has adopted the uniform standards pursuans w'its own procedures, it has yee to adopr those
scandards pursuant co the rulemaking procedures of the Administrarive Procedure Ace
(b 3.5 {commencing with Sec. 113403, Pr, &, Div. 3, Title 2. Gov. C.t hereafeer APAYL

You have asked whether the commitzes 15 required 1o adopr eha uniform standards
pursuans (¢ the rufemaking procedures of che APA.

The APA establishes basic minimum procedural requirements for the adoprion,
amendment. or repeal of adminiserative regubations by state agencies (subd. (), Sec. 1134¢,
Gov, C).The APA s applicable to the exercise of any quasi-legistarive power conferred by
amy stature (IBid). Quasilegistarive powers consist of the authority vo make sules and
regularions having the force and effect of luw (Califernia Advecares for Nursing Home Reform
v, Bonia (2003} 106 Cal App.ach 398, 517 hereafeer California Advocarss). The APA may nor
be superseded or modified by any subsequent legislation excepr to the extent thar rhe
legrslation does so expressly (subd. (2), See. 11346, Gov. CL

The term “regulaion” is defined for purposes of the APA ro mean “pvecy rule,
reguladion, order, or gandard of general apelivation o the amendment, supplement, or
revision of any rale, regulavon, order, or scandard sdopred by any seare ageacy 1 implement,
inrerpret or make specific e lw enforced or administered by ir, or 1o govern rs procedury”
(See. 11342.600, Gov, C emphasis added). The APA provides thar 1 stare agency shall no
issue, utitize, enforce, or arternpt to enforce any gu.dr.hne crieerion, bullerin, manual,
instruction, order, standard of general application, or other rule, which is a regularion under
the AL'A, unless properly adapied under the procedures ser forth in the APA, and the Office
of Administative Law is empowered 1o detzrmine whether any such guideline, crivenon,
bulletn, myanual, instrucdon, order, standard of general application. or ocher rule is 2
regulation under the APA (Sec. 113805, Gov, C).

I Tidewater Marine Wesrorn, Ine. v Bradibaw (1996) 14 Csbgch 557, 571 (hereatver
Tidewater). the California Supreme Couet found 25 follows: :

' Ses hreped fwaew adeaca.gov/aboue_dealsace /indexshiomi fas of Seprember 20,
i
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"A regulanion subject 1o the APA thus has two principal =demxfymg
characreriseics. {See Union of American Physicians & Denutists v. Kizer (1990) 223
CalApp.3d 490, 497 [272 Cal.Rprr, 886] {describing two-parc test of the
Office of Adminiscracive Law ]} First, the ageney must incend ies rule o apply
generally, racher than in a specific case. The rule need not, however, apply
universally: 2 rule applies generally so long as it declares how a cermain class of
cases will be decided. [Rath v Deparoment of Veterans Affairs (1980} 110
CalApp.3d 622, 630 [167 Cal.Rper, 852).) Second, the rule must ‘implement.
incerpree or make specific rhe law enforced or adminiscered by [the agency),
ov .. govern [the agency's] procedure. (Gov. Code, § 11342, subd. {g).)"

H 3 policy or procedure falls within the definition of 4 "regubacion” within the
meaning af the APA, the adopeing agency muse comply with the procedures for formalizing
the regulaton, which include public norice and appraval by che Office of Admuniscrarive Law
(County of Bt v Emergency Medical Services Authority {2010} 187 Cal. Appatch 1175, 1200),
The Offive of Administrative Law is required o review all regulativns adopred pursuant 1o
rhe APA and to make itg decerminaridns according to specified standards thar include, among
arher things, assessing rhe necessity for the regulation and the regularion’s consistency with
the agency’s stavurory obligarion ta implement 2 srature (subd. {1}, See. 11349,1, Gov. C.).

Applying these principles to the question presented, the uniform standards are
subjece -t chie rulemaking procedures of the APA if the following criteria are men {1)
Searion 315 does not expressly preclude applicarion of the ARA, (2) the commitces is a stare
ageacy under the APA, {3) the uniform standsrds are regularions subject to the APA, and (4}
no exemetion apphes under the APA

With respect to the first eriterion, Section 315 is silene on che applivation of the
APA, Thus, Secvion 315 does not expressly preclude application of the APA, and the APA
will apply to dny reguiston adopred under Secnion 315,

W turn nixi re the second critevion, and whether che commitree is an “ageney”
for purposes of the APA. The word "agancy” is defined, for purpeses of the APA, by several
separae provisions of faw. For purposes of the rulemaking procedures of the APA, "agency”
is defined (o mean 2 stare agency (Sec, 11342.520, Gav. C.). That reference o stare agency is

defined elsawhers in the Government Code to includs every state office, officer, depaitment,

division, burcaw. board, and commissivn {subd. (2), Sec. 13000, Gov. C.), The APA does not
apply to an agency in the judicial or legishiive branch of the state goverament [subd. {a),
See. 113409, Gav. O

Alang chose lines, the APA i3 appluahln o the exercse of any quasi-fegislatve
puwer conleorad by any statute (subd, (8), See. 11346, Gov: C). Quasilegislarive powers
consist of the authority o make rules and regularions having the force and effect of Jaw
{UCalifornia Advocares, supra, ar w517} Thus, for purposes of our analysis, we think thac an
“agency’ means any sae office, officer, deparrmenc, division, bureau, board, or commission

. chat exercises quasi-legislzrive powers,
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Mere, ¢he commistee is 2 stare office comprised of executive officers of the healing
arts poards and the Direcror of Consumer Affaics. Although the Legislansee has sec forth 16
areas in which the commiceee is required to adopr standards, the committee ftself is required
w0 exercise quasi-legislative powers and sdopt uniform standards within those areas. Those
standards shall have ¢he force and effece of law, since the healing arts boards, as discussed
more extensively befow, are required to use the standards in dealing with substance-abusing
licensees and the standards are” required ro govern mariers such as when a licensee is
temn porarily removed from practive or subject w drug resting or work monitoring (paras, (2),

(4}, and [7), subd. (£}, See. 318), Accordingly. we think the commirtee is an agency 1o which

the APA applies.

As to she third erirerien, two slements must be mef for the uniform standards s
sswe (0 be a regularion: (hey must apply generally and chey mugr implamens, incerpreg, of
make specilic a law enforved or administered by the agency or thar governs is procedures
idewater, supea, ar po 5715 Se. 11342600, Gov, C.). Secrion 315 requires the commitees
formulare wniform wnd specific seandards in specified areas thar each healing arcs board
within the deparrment shall use when desling with substance-abusing licensees, wherher or
nort the board ¢chooses ro have a formal diversion program. The uniform srandards will not be
himited i applicacion to parricular instances or individuals buc, inseead, will apply generally ro
those ficensees, Vurther, under this staturacy seheme, the uniform standards will implement
Seariun 315 and will be enforced and administered by, and will govern the procedures of, cach
healing srrs board that is @ memher of the vommitree. Thus, the uniform standards are, in our
view, a‘rf:gu,al‘n%on under the APAL .

f.astly, wi curn to the fourth eritesion, and whecher the regulation is exempr from
the APA. Certam pelicics and procedures ave expressly exempted by statuce from the
requirement that they be adopted as regulations pursuaar 1o the APA, In thar regard,
Section 11340.9 of the Government Code provides as foliows: ‘

“11340.9, This chaprer does nocapply to any of che following:
"(a) An ageney in the judicial or legislarive branch of the suate
gi.,’\'t‘l'ﬁ‘f'i"it:ﬂl'.

"{b) A degal rubng of counsel issued by vhe Franchise Tax Board or Seate
Board of Lqualizanan,

) A Torm presceibed by 2 state agency or any insteucnons relanng re
the wse of the Farar. bur this provision s nor 3 dipuracion on any requirement
that a regulanon be adopred purswant ro rhis chapter when one i needed ro
splement the law under which rhe formn i issued

(4} A regularion dhar relares ondy o e inteenal management of the
atare agency.

“{e) A regulation chat establishes eviceria or guidelines ro be used by rthe
seafl of an agency in pecforming an audir, investigacion, examination, or
imspecrion, serrling 4 commerdal dispute,  negotiaring 3 commercial
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srrangemens, or in the defense, prosccution, or sertlement of 1 case, i
disclosure of the criveria or guidelines would do any of the following;
{1} knable alaw violacor co aveid derection,
"(2) taciliace disregard of requirements imposed by law,
“(3) Gve cleaely improper advantage 1o a person who is in an adeerse
posicion to che starte. : ‘
{0 A regulacon tharembodies the only legally tenable inrerpretation of'a
provision of law, ‘
(g} A regulacion thar eacablishes o fiees races, prices, or tariffs,
thY A rm_ulmon that relares to'the use of public works, including streers
and highwaps, when the efecr of che regulation 1s ndicared o che public by
means of signs or signals or when the repulation determines unifoem ssandards
aind specificadions lor official raffic control devices persuant ro decsion 21400
of the Vehivk Code.
WA regalivion thar s dicecred o A spevifically named person or o a
group of persons and does not apply generally chroughour the seare.”

None of the exemptivns concained in the APA can be reasonahly construed o
apply re the commitred or the uniform standards o be uaed by the healing arts hoards. In

addetion, we are aware of no other rapplic able cxemprion,

Thus, because all four of the sriceria are mer, it is wur opmion thar the %uhwrarm
Alsund Couordinarion Commirtee is required ro adopr the uniform scandards pursuant 1o the
1'u§cmnkmz pmcedu res um%er the Admumiscrative Procedure Acc {Ch. 3.5 {commencing with
Sed 340} P D s, Tide 2, Gow, G

’ Fhaviag, ﬂ.‘-’ith o this conclusion, we nest rern 1o whether the healing ars hmrds

are required to use the unilorm standards i those standaeds wre properly adopeed. In
addressing thar question, we apply cercain established rules of sratutory construction. To
ascersain che meaning of 3 stasute, we begin with the laaguage in which the starute is framed
(Levay 1w Warkmen's Carap, Appeals Bd. (1974} 12 Cal3d 434, 438; Visaliz Schoot Dist,
v Workers' Comp. Appeats B (1999) 40 Cal App.drh 1211, 1220), Significance should be
given o every word, and construcrion making some words surplusage is o b avoided
Ueambierr Steel o,y Melter Finannal lue (1993} 16 Cal Appath 1034, 1040}, [n additon,
ellvcr shoubd-he gven ro sorute murdmt re the vsual, ordinary fmpore of the language
emplayed in Ir:mmwrwm (DuBois o, Workers” Comp. Appeals B4, (1993) § Cal.drh 382, 388),

As ser farth above, sabdivision {¢] of Secrion 315 provides thac “the commitree
shall formulare uniform and specific scandards in each of the fallowing areas thar eack healing
ates hoard shall wse in dealing with substance-sbusing licensees, wheeher or nov a board
chaoves 1 bave u formal diversion program” (emphasis added), Section 19 provides char
“shall” 15 mandatory and “raay” is permissive, The word “may” i ordinanly conscrued as
peroussive, whereas the word “shall” i ordinardy construed as mandasary (Comman Cowse
v Boned of Superpisors (19891 49 Cal.3d 432, 4930,
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Hese. i Secnon 315, the Legislture uses the rerm “shiall” rather chan “may” in
providing that each healing 2rrs board “shall use” the specific and uniform standards adopred
by. che commitree when dealing with substance-abusing licensees, The Legishature uses the
o “shall use” 2s compared o "shall consider” "may consider,” or “may use,” The
Legislarure’s use of the rerm “shall” indicares thar dhe healing arts boards are required t use
the standards adopted by the commiriee rather than being provided the discretion to do so.
Marcover, as employed in this context, the word "wse” implies chav the healing arts boards
wust implement and apply thase standards rather than merely v:ansidéring thern. Fimally, the
wse of rhe term “uniferm” suggests char the Legislarure intended cach hoard so apply the same
standards, [ the healing zres boards were not requived 1o use the seandards as adopred by the
commitree, the srandards emploged by shese boards would vary racher chan being “uniform.”

Nogwithstanding the plin meaning of Secrion 315, one could argue that the
eracement of Sectiun 3184 indicares thar the Legislature inrended thay implemestasion of
the uniferm scandards by dhe boards be disceerionary. Secrion 315.4. which was added by -
Senare il No, 1172 of the 200910 Regolar- Session {Ch. 517, Srats. 2010; herealrer
=45 1170, provides thar a huling arey hoard “may adopr regubations authorizing the board
woorder a livensee on p-mbun:m or in a diversion program o ceawe practive for major
crobations ansd shen rhe hoard orders a fwensee 0 vadergo 3 chinieal duagnostic eviluarion
pumuant t the uniform and -;:paﬁf?c-;zrsnd;m‘ix adopeed and authovized under Secrion 315,
section $15.4 could be read o imply that a healing arts board is nor required 1o implement
those uniform standards because the board was given discretion to adaprt the regulations thar
would atfow rhar board to implement the staadaeds, if necessacy.

It is & maxim of starutory construction that a statuce Is to be consirued so as ro
harmanize s vanous parts within the fegislative purpose of the starure as 2 whole { Wells
v. Marin Ciry Properties, Ine, {1981) 29 Cal.3d 781, 788). As discussed shave, we helieve thas
the plain meaning of Sécron 315 requires the healing arts hoards o implement the uniform
standands adopead by the commutee. Thas, wherher Secoion 316.4 indicates. o the concrary,
that the Legslarure intended the boards to have discretion i that regard depends upon
whether there 1s o vartonal basi for hnrmmizéng the rwo sraruees,

o harmonizing Secrions 315 and 3154, we note thae 5.8, 1172 did noc make any
hanges to Secdon 315, such as changing the rerm “shall” ro “may” in subdivision (v} of
Section 315 or delering any subdivisions of Seerion 315. 8.8, 1172 did not diminish the scope
of the turharity provded to the commicee to adopr the wniform standards. In fact, the
analysis of the Senace Commurree on Business, Professions and Economic Devalopment for
Sb 72, daced Aprdl 19, 2010 (hereafrer commitiee analysis), deseribes the purpose of
543 1172 and che enacement of Section 315.4, as follows: '

"The Author points vur that pursuant o 58 1441 {Ridley- Thomas, Chaprer -
548, Starutes of 2008}, che DUA was required ro adops uniform guidelines on
sinteen speific standirds thar would apply ro subsrance abusing health care
fieensees, vegurdless of whether 3 hoard has a diversion program. Alchough
mast ol the adopred guidelines do net need additional statutes for
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implementation, there are 4 couple of changes thar must be scarurorily adopred
ro fully implement chese standards. This bill seeks o provide the starzwory
authority to allaw boards w order 3 licensee ro cease prasrice if the heensee.
sty positive for any sibscance thac s prohibued under the terms of the
licensee's probation or diversion prograny, i 2 major violation is commicted and
while undergomg chinical dragnostic evabuarion ™ (Commicree snalysis, nt p. 4.)

The vommirree, analysis further provides that the purpuse of $.B. 1172 was to
geant specilic authoricy o implemene those srandards and “provide For the full
inptenventation of the Uniform Sandards” (comsittee analysis, at p, 11). The commirtee
analysis atno time implies that the Legistature incended the Secrion 315 uniform standards to
be revised or repeshed by S.BUHIZ2 or dhag in enacting Secrion 3154, e Legishoure
intended that the implementation of the uniform standards he subjecr (o the discrerion of
cacts healing arts board,

Thss, in o view. Section 3154 my be reasonably cunserved in a manner rhat
harmonizes i with Seeton 319 Speafically, we think chac the invent of the Legistaure i
endcting Sectan 3154 wag nor to make rhe uniferm standards discretionary but to "provide
(or che full implementation of the Untform Scandacds” by providing che aurhoriey to adope
reguiations where the Legislarure believed thae furcher starurory authonty was needed,
Accordingly, we chink }.mpiemmtnti‘,}n by the various he&l%ng ares boards of the uniform
standards adopred under Seetion 31515 mandatory.

¢ Althaugh Seccion 108 and Divigun 2 (commenving with Secdon 500) authorize the
heating aers boards to set seandards and adopr regulasions (see, for example, Secs, 1224, 1614,
VR, 233195, 2615, 1715, 2354, 2930, 3025, 3510, 2ad 3546), 1t is an axiom of stzrurory
comstrucGen that a particular o specific provision takes precedence over a conflicang yeneral
provision (Sec. 1859, C.C P Agrvaliural Labor Relanont B4 v. Superior Court (1976) 16 Cal 3d 392,
20, spp Jdiarn. Kube oo Agrieslines! Reluions Bd. (19763 429 U5, 302: see also Sev, 3534, Civ, )
Mhux i o view, the :;r,)o.:iﬁ';‘ veqrement under Secoon 315 thar the uniform standaeds be
adopted supersedes any general provismon auchorzing the buards 10 ser standards and adopr
retlations,
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Thus. it 1s our opinian that, if che uniform standards are properly adopted by the
Substance Abuse Coordinunen Commiiee, che healing arts boards are required
anplement rhem,

Very r-ruiy yOUurs,

Diane F, Boyer-Vine
Legistative Counsel

Lisa M, Plummer
Depury Legistanve Counsel

LMPusyl
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Sstiet  Uniform Standards Related to Substance-Abusing Licensees (Bus. & Prof. Code,
§§ 315 -315.4)

Executive Summary

Issues

You asked us to review Legislative Counsel’s letter of October 27, 2011, which rendered

certain opinions regarding the Substance Abuse Coordination Committee (SACC), which was

) created by Business and Professions Code section 315 to formulate uniform standards for use

) i ; bg the healing arts boards (0 deal with substance-abusing licensees. Legislative Counsel opined
o that:

(1) SACC was required to formally promulgate the uniform standards as regulations pursuant to
the Administrative Procedures Act (APA), and

(2) the healing arts boards are required to use such standards under Business and Professions
Caode sections 315. —

Summary of Ressnnges

‘With respect to question (1), we see things differently from Legislative Counsel, in two
respects, :

First, we believe that SACC’s adoption of uniform standards does not need o undergo the
formal rule-making process under the APA. While other laws could potentially require the
adaption of regulations when the standards are implemented by the boards (such as statutes
goveming particular boards or the APA’s provisions applicable to disciplinary proceedings), we
disagree that section 315 itself triggers the need to issue the uniform standards as regulations.

Second, even assuming the uniform standards must be adopted as regulations, we disagree with
Legistative Counsel’s apparent assumption that SACC would issue the regulations under
S section 315, The legislative histories of the relevant laws and statutory authorities of the

L
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individual boards indicate that the boards would issue the regulations to nnplemem the uniform
standards.

As to question {2}, we agree with Legislative Counsel thaf the healing arts boards must use the
uniform standards under sections 315, A board cannot simply disregard a specific standard
because it does not like the standard or because it believes that the standard is too cumbersome,
However, some specific uniform standards themselves recognize a board’s discretion whether
to order a particular action in the first place. Thus, boards still retain authority to determine if
they will undertake certain types of actions if permitted under a specific uniform standard.

Statutory Background

In 2008, SACC was legislatively established within the Department of Consumer Affairs to
create uniform standards to be used by the healing arts boards when addressing licensees with
substance abuse problems. (Bus. & Prof. Code, § 315, subd, (a); Stats, 2008, ch. 548 -

(5B 1441).) By January 1, 2010, SACC was required to “formulate uniform and specific
standards” in 16 identified areas “that each healing arts board shall use in dealing with
substance-abusing licensees, whether or not a board chooses to have a formal diversion
program.” (/4. at § 315, subd. (c).) These 16 standards include requirements for: clinical
diagnostic evaluation of licensees; the temporary removal of the licehsee from practice for
clinteal diagnostic evaluation and any treatment, and criteria before being permitted to return 1o
practice on g full-time or part-time basis; aspeets of drug testing; whether inpatient, outpatient,
or other type of treatment is necessary; worksite monitoring requirements and standards;
consequences for major and minor viclations; and eriteria for a licensee to return to practice and
petition for reinstatement of a full and unrestricted license. (fhid) SACC meetings to create
these standards are subject 10 Bagley-Keene Act open meeting requirements, (. at subd, (b).)

On Mich 3, 2009, SACC conducted its first public hearing, which included a discussion of an
overview of the diversion programs, the importance of addressing substance abuse issues for
health care professionals, and the iimpact of allowing health care professionals who are impaired
to continue to practice. (Sen. Com, on Business, Professions, and Economic Development,
Analysis of SB 1172 (2010-201 ] Reg. Sess.), as amended April 12, 2010.) During this
meeting, SACC memmbers agreed to draft uniform guidelines for each of the standards, and
during subsequent meetings, roundtable discussions were held on the draft uniform standards,
mcluding public comments, (/6id) In December 2009, the Department of Consumner Affairs

~adopted the uniform guidelines for each of the standards required by 8B 1441, (Ibid) These

standards have subsequently been amended by SACC, and the current standards were issued in
April 0T 2011,

According to the author of SB 1441 (Ridley-Thomas), the intent of the legislation was to
protect the public by ensuring that, at a minimum, & set of best practices or standards were
adopted by health-care-related boards to deal with practitioners with alcohol or drug problems.
{Assem, Com, on Business and Professions, Analysis of 8B 1441 (2008-2009 Reg. Sess.), a8
amended June 16, 2008.) The legislation was also meant {o ensure uniformity among the
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standards established throughout the healing arts licensing boards under the Department of
Consumer Affairs, (Jbid) Specifically, the author explains:

SB 1441 is not attempting to dictate to [the health-related boards]
how to run their diversion programs, but instead sets parameters
for these boards. The following is true to all of these boards’
diversion programs: licensees suffer from aleohol or drug abuse
problems, there is a potential theeat to allowing licensees with
sibstance abuse problems to continue to practice, actual harm is
possible and, sadly, has happened. The failures of the Medical
Board of California’s (MBC) diversion program prove that there
must be consistency when dealing with dmg or alcohol issues of
licensees,

(Assm Com. on Business and Professions, Analyms of SB 1441 (2008- 2@09 Reg. Sess.), as
amended June 16, 2008.)

Inthe view of its author, “[tjhis bill allows the boards to continue a measure of self-governance;
the standards for dealing with substance-abusing licensees determined by the commiission set a
floor, and boards are permitted to establish regnlations above these levels.” (Ibid)

In 2010, additional legislation was enacted to further implement section 315. Specifically, it
provided that the healing arts boards, as described in section 315 and with the exception of the
Board of Registered Nursing, “may adopt regulations authorizing the board to order a licensee
on probation or in a diversion program to cease practice for major violations and when the
board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniform and
specific standards adopted and authovized under Section 315.” (Bus. & Prof. Code, § 315.4,
supd. (a); Stats. 2010, ch. 517 (8B 1172)) An order to cease practice does not require a formal
hearing and does not constitute a disciplinary action. (Jd. § 315.4 subds. (b), (¢).)

According to the author of SB 1172 (Negrete McLoud), this subsequent statute was necessary
“because current law does not give boards the authority to order a cease practice.” (Sen. Com.
on Business, Professions, and Economic Development, Analysis of SB 1172 (20610-2011 Reg.
Sess. ), as amended April 12, 2010.) The author explains:
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Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted to fully implement these standards. [§] This
bill seeks to provide the statutory authority to allow boards to
order a licenses 1o cease practice if the licensee tests positive for
any substance that is prohibited under the terms of the licensee’s
probation or diversion program, if a major vielation is committed
and while undergoing clinical diagnostic evaluation. [Y] The
ability of a board to order a licenses to cense practice under these
circumstances provides a delicate balance to the inherent '
confidentiality of diversion programs, The protection of the
public remains the top priority of boards when dealing with
substance abusing licensees,

{Senate Third Reading, Analysis of SB 1172 (20102011 Reg. Sess.), as
amended June 22, 2010.)

Legal Analysis

ia.  Section 315 should be construed as not requiring that the uniform standards
be adopted as regulations.

Legislative Counsel opined that SACC must adopt the uniform standards as regulations under
section 315, because (1) the standards meet the definition of regulations, {2) none of the express
exemptions under Government Code section 11340.9 remove them from the APA rule-making
process, and (3) section 315 contains no express langnage precluding application of the
rulemaking provisions of the APA. (October 27, 2011 Letter, p. 5.) We have a different view
on the threshold issue of whether the standards qualify as & regulation under section 315.

Under the APA, aregulation is defined as “every rule, regulation, order, or standard of general
appiication or the amendment, supplement, or revision of any rule, regulation, order, or
standard adopted by any state agency to implement, interpret, or make specific the law enforced
or administered by it, or to govern its procedure.” {Gov. Code, § 11342.600.) “No state agency
shall issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual,
instruction, order, standard of general application, or other rule, which is a regulation as defined
in Section 11342.600, unless [it has been adopted in compliance with the APAL” (/4

§ 11340.5, subd. (a).) This requirement cannot be superseded or modified by subsequent
legislation, unless the statute does so expressly. (Jd § 11346, subd. {2).)

An agency standard subject to the APA has two identifying characteristics. First, the agency
must intend its rule to apply generally, rather than in a specific case. Second, the rule must
“implement, interpret, or make specific the law enforced or administered by [the agency], or . ..
govern [the agency’s] procedure.” (Morning Star Co.v. State Bd. of Equalization {2006) 38
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Cal.4th 324, 333, quoting Tidewater Marine Western, Inc. et ol. v. Bradshaw (1996} 14 Cal 4th
557,871 ‘ |

Whether a particular standard or rule is a regulation requiring APA compliance depends on the
facts of each case, considering the rule in question, and the applicable statutory scheme.
Generally speaking, courts tend to readily find the need for such compliance. We understand
that certain healing arts boards have already adopted regulations incorporating the uniform
standards. (See, e.g., Cal. Code Regs., tit. 16, § 4147 [Board of Oceupational Therapy).) This -
approach is understandable in light of the usually broad requirement that agency rules be
adopted as regulations and, as noted below, may be required by other laws when they are
implemented by the boards. Here, however, the wording and intent of section 315 indicate the
Legislature did not intend that the inftial act of formulating and adepting the uniform standards
is within the purview of the formal APA rule-making process,

“The fundamental rule of statutory construction is that the court should ascertain the intent of
the Legislature 8o as to effectuate the purpose of the law.” (Bodell Const. Co. v. Trustees.of
California State University (1998) 62 Cal. App.4th 1508, 1515.) In determining that intent,
courts “first examine the words of the statute itself.. Under the so-called ‘plain meaning’ rule,
courts seek to give the words employed by the Legislature their usual and ordinary meaning. If
the language of the statute is clear and unambiguous, there is no need for construction,
However, the *plain meaning’ rule does not prohibit a court from determining whether the
literal meaning of a statute comports with its purpose, If the terms of the statute provide no
definitive answer, then courts may resort to exirinsic sources, including the ostensible objects to
be achieved and the legistative history.” ([bid [citations omitted].) Courts “must select the
construction that comports most closely with the apparent intent of the Legislature, with a view
ta promoting rather than defeating the general purpose of the statute, and avoid an interpretation
that would lead to absurd consequences.” (Zbid. [citation omitted].) “The legislative purpose
will net be sacrificed to a literal construction of any part of the statute,” (Ibid.)

in Faleski v. State Department of Health Services (2006) 144 Cal. App.dth 713, the Court of
Appeal applied these rules of statutory construction and found that the challenged agency
criteria were not required to be adopted as regulations under the APA. ({4 at pp, 728-729.) In
Paleski, plaintiff challenged an agency’s criterie for the prescription of cerigin drugs because
the department had not promulgated them in compliance with the APA. (Ibid) The statute,
however, expressly authorized the criteria to be effectuated by publishing them in 2 manual,
(Zbid.} According to the court, the “necessary effect” of this language was that the Legislature
did not intend for the broader notice procedure of the APA to apply when the agency issued the
criteria. {({bid)

Similar reasoning should apply here. Under the plain meaning of section 315, SACC was
legislatively established to create uniform standards to be used by the healing arts boards when
addressing licensees with substance abuse problems. (Bus, & Prof, Code, § 315, subd. (a).)
The intent of the legislation was to protect the public and to ensure that minimum standards are
met and to ensure uniformity among the standards established throughout the healing arts
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licensing boards under the Department of Consumer affairs. {(Assem. Com. on Business and
Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as amended June 16, 2008.) In
formulating these uniform standards, SACC was subject to the Bagley-Keene Act, which
requires noticed public mestings. Many roundiable discussions were held on the draft uniform
standards, including public vetting and public comments. Tn that way, the affected comrmunity
learned about the standards and had the opportunity to comment. This is a prime reguirement
and purpose of the APA rule-making process (see Gov. Code, § 11343 er seq.), bt it has
already been fulfilled by the procedures set forth in section 315, To now require SACC 10
repeat that process by promulgating the standards as regulations would make little sense and be
duplicative,

Nor does the process for the formulation of the standards set forth in section 315 comport with
the other purposes and procedures of the APA. During the APA rule-making process, an
agency must provide various reasons, justifications, analyses, and supporting evidence for the
proposed regulation, (Gov, Code, §'11346.2.) Those provisions and other provisions of the
APA are intended to address the proliferation, content, and effect of regulations proposed by
administrative agencies. (Id. §§ 11340, 11340.1.) Here, the agency is not proposing to adopt
the uniform standards. The Legislature has required that the standards adopted by SACC, be

nitorm, and be used by the hoards. Given this statutory mandate that they be implemented,

subjecting the uniform standards to substantive review under the APA again makes hittle sense.'

1b.  The SACC would not be the rale-making entity, even if the uniform standards
would have to be adopted as regulations,

Even assuming that APA compliance wag required under section 313, it is doubtfid that SACC
would carry the responsibility to adopt regulations. The second component of 4 regulation

- requires that the rule must “implement, interpret, or make specific the law enforced or

administered by [the agency}, or . . . govern [the agency’s] procedure.” (Morning Star Co.,
supra, 38 Cal.dth at p. 333.) Here, SACC was mandated to create the uniform standards to be
used by separate boards; the SACC’s creation of the uniform standards does not implement,

' Even though the standards do not have to be promutgated as regulations by SACC under
section 313, this does not mean that cerlain regulations would not arguably be required on the
part of some or all of the boards under other statutory schemes, such as the laws applicable to a
particular board or the APA’s provisions on quasi-adjudicatory proceedings. This type of
analysis would reguire a fact specific, case-by-case study of each board’s practices and its
regulatory scheme and may include consideration oft (1) whether a board’s statutory authority
requires the adoption of regulations related to actions against substance-asbusing licensess, (2)
whether current regulations conflict with the standards, and (3) whether in an administrative
adjudicative setting, the standards are considered “penalties” and thus must be adopted as
regulations under séction 11425.50, subdivision (&), of the Government Code.
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interpret, or make any law more specific. (Bus. & Prof, Code, § 315, subds. {a}, {¢).) The only

express statutory role of the SACC is to determine the uniform standards in the first place.?

The boards are then required {o use and apply the standards and have much clearer authority to
adopt regulations. “Each of the boards [within the Department of Consumer Affairs] exists as a
separate unit, and has the function of setting standards, holding meetings, and setting dates
thereof, preparing and conducting examinations, passing upon apphcants, conducting
investigations of violations of laws under its jurisdiction, issuing citations and hold hearings for
the revocation of ficenses, and the imposing of penalties following such hearings, in so far as
these powers are given by statute to each respective board.” (Bus. & Prof. Code, § 108.)

The legislative history for section 315 also supports this conclusion. According to its author,
section 315 was adopted to protect the public by ensuring that, at & minimum, a set of best
practices or standards were adopted by health care related boards 1o deal with practitioners
with alcokol or drug problems. (Assem. Com. on Business and Professions, Analysis of 5B
1441 (2008-2009 Reg. Sess.), as amended June 16, 2008, emphasis added.y’ Practically
speaking, it would be difficult for the SACC (or the Department of Consumer Affairs) to draft
regulations applicable to all beards, given that they are unique and deal with different subject
arens, unless such regulations were sdopted wholesale, on a one-size-fits-all basis. As
explained below, while the healing arts boards must use the standards, they only have to use the
ones that apply to their procedures. ‘

Thus, while section 315 does not require regulations to initially adopt the standards, the boards
(and not SACC) would more reasonably be tasked with this responsibility,

2. The healing arts boards must use the uniform standards to the extent that they
apply.

The criginal language of section 315 is clear that the standards must be used. (Bus. & Prof.
Code, § 315, subd. (a} [“uniform standards that will beused by healing arts boards™], subd. (b)
[ “uniform standards . . . that each healing arts board shall use in dealing with substance-abusing
licenses”].} Legislative Counsel was asked o opine on whethier subsequent legislation (Bus. &
Prof, Code, § 315.4) somehow made these uniform standards discretionary, We agree with

? The SACC is a committes formed by various executive officers of healing arts boards and

~ other public officials formed within the Department of Consumer A ffairs. (Bus. & Prof. Code,

3 313, subds. {(a).)

As discussed shortly, the Jegislative history for follow-up legislation similarly explains that its
purpose was to provide statutory authority for some healing arts boards to issue regulations to
implement certain of the uniform standards. {Sen. Com. on Business, Professions, and
Economic Development, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended April 12,
2010.) ‘




[ an—n
3

¥ “1)"

L

Doreathes Johnson
February 29, 2012
Paged

Legislative Counsel’s conclusion thal section 315.4 did not make the uniform standards
optional. (Oct. 27, 2011, Letter, p. 9.)

Section 315.4 was enacted two years afier section 315, and provides that that the healing arts
boards, as deseribed in section 315 and with the exception of the Board of Registered Nursing,
“may adopt regulations authorizing the board to order a licensee on probation or in a diversion
program to cease practice for mgjor violations and when the board orders a licensee to undergo
a clinical diagnostic evaluation pursuant to the uniform and specific standards adopted and
authorized under Section 3137 (Bus. & Prof. Code, § 315.4, subd. (a); Stats. 2010, ch. 517,
(5B 1172).) If a board adopts such regulations, there is nothing to indicate that use of uniform
standards created under section 315 is opticnal. Such an interpretation would be contrary to the
legislative intent. Section 314.5 was enacted for the limited purpose to give boards the
authority to order a licensee to cease practice, as this was not provided for in section 315. (Sen,
Cam. on Business, Professions, and Economic Development, Analysis of $B 1172 (2010-2011
Reg. Sess.), as amended April 12, 2010.) By no means was the intent to transform the
mandatory uniform standards of section 315 into optional suggestions. As the author explains;

Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted to fully implement these standards. [§] This

- bill szeks o provide the statutory authority to allow boards to
order a licensee o cease practice if the leensee tests positive for
a1y substance that is prohibited under the terms of the licensee’s
probation or diversion program, if a major violation is committed
and while undergoing clinical diagnostic evaluation,

{Senate Third Reading, Analysis of 8B 1172 (2010-2011 Reg. Sess.), as amended June 22,
2010)

Iz addition, some specific uniform standards themselves recognize a board’s discretion whether
to order a particular action in the first place. (See e.g. Uniform Standard # 1 [*If a healing arts
board orders a licensee . . . to undergo a clinical diagnosis evaluation, the Tollowing applies: ...
“].} The standards must be applied, however, if a board undertakes a particular practice or
orders an action covered by the standards. A determination regarding a board’s specific
application (or not) of certain uniform standards would have 1o be based on a fact specific, case-
by-case review of each board and iis regulatory scheme. However, once 1 board implements a
procedure covered by the vniform standards, it cannot disregard the applicable uniform standard

“because it disagrees with the standard’s substance.

Conclusion

FFor the reasons stated above, in our view, section 315 can be read to preclude the necessity to
adopt regulations when the uniform standards are issued initially. And even if regulations were
requited under section 315, SACC would not be msked with this responsibility, We also




N

- ¢
Mpgmes®”

o

" Doreathea Johnson

February 29, 2012
Page 9

believe that the healing arts boards must use the uniform standards where an agency undertakes
an action covered by the standards,

Please feel free to contact me if you have any questions or would like to discuss the above.
KAL

cer Peter K. Southworth, Supervising Deputy Attorney General
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MENMORANDUM
DATE April 30, 2015
TO Enforcement Committee Members

Spencer L., Walker

FROM Attorney 111

Possible Change to Government Code section 1 1522 that Would Authorize
SUBJECT the Board to Assign Petitions for Reinstatement of License or Reduction of
Penalty to an Administrative law Judge

Government Code section 11522 requires petitions for reinstatement or reduction of penalty to be heard
by the board. However, Section 11522 does not apply to boards that have a statute which governs such
petitions, The Dental Board of California is one of those boards.

Government Code section 11522 provides that “[a] person whose license has been revoked or
suspended may petition the agency for reinstatement or reduction of penalty after a period of not less
than one year has elapsed from the effective date of the decision or from the date of the denial of a-
similar petition. The agency shall give notice to the Attorney General of the filing of the petition and
the Attorney General and the petitioner shall be afforded an opportunity to present either oral or written
argument before the agency itself. The agency itself shall decide the petition, and the decision shall
include the reasons therefor, and any terms and conditions that the agency reasonably deems
appropriate to impose as & condition of reinstatement. This section shall not apply if the statutes dealing
with the particular agency contain different provisions for reinstatement or reduction of penalty.

Although most boards within the Department of Consumer A ffairs have the ability to seek a change to
their statutes for the purpose of allowing them to assign petitions to an administrative law judge, the
board, as an entity created by an initiative act, does not have the same ability.

If the board desires to assign petitions to an administrative law judge, Govel nment Code section 11522
could be amended as follows:

A person whose license has been revoked or suspended may petition the agency
for reinstatement or reduction of penalty after a period of not less than one year
has elapsed from the effective date of the decision or from the date of the denial
of a similar petition. The agency shall give notice to the Attorney General of the
filing of the petition and the Attorney General and the petitioner shall be
afforded an opportunity to present either oral or written argument before the
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agency itself. The agency itself shall decide the petition, and the decision shall
include the reasons therefor, and any terms and conditions that the agericy
reasonably deems appropriate to impose as a condition of reinstatement. This
section shall not apply if the statutes or regulations dealing with the particular
agency contain different provisions for reinstatement or reduction of penalty.

Reference - Dental Board Statute: Business and Professions Code section 1686. Petition for
Reinstatement or Modification of Penalty; Procedure; Contents; Considerations -

A person whose license, certificate, or permit has been revoked or suspended, who has been placed on

probation, or whose license, certificate, or permit was surtendered pursuant to a stipulated settlement as

a condition to avoid a disciplinary administrative hearing, may petition the board for reinstatement or

modification of penalty, including modification or termination of probation, after a period of not less

than the following minimum periods have elapsed from the effective date of the decision ordering
-disciplinary action: -

(a) At [east three years for reinstatement of a license revoked for unprofessional conduct or surrendered
pursuant to a stipulated seftlement as a condition to avoid an administrative disciplinary hearing,

(b) At least two years for early termination, or modification of a condmon of a probation of three years
Oor more,

(c) At least one year for modification of a condition, or reinstatement of a license revoked for mental or
physical illness, or termination, or modification of a condition, of a probation of less than three years.

The petitionr shall state any fact required by the board.

The petition may be heard by the board, or the board may assign the petition to an admmlstiauve law
judge designated in Section 11371 of the Government Code.

In considering reinstatement or modification or penalty, the board or the administrative law judge
hearing the petition may consider (1) all activities of the petitioner since the disciplinary action was
taken, (2) the offense for which the petitioner was disciplined, (3) the petitionet's activities during the
time the license, certificate, or permit was in good standing, and (4) the petitioner's rehabilitative
efforts, general reputation for truth, and professional ability, The hearing may be continued from time
to time as the board or the administrative law judge as designated in Section 11371 of the Government
Code finds necessary. :

No petition under this section shall be considered while the petitioner is under sentence for any criminal
offense, including any period during which the petitioner is on court-imposed probation or parole, No
petition shall be considered while there is an accusation or petition to revoke probation pending against
the person. The board may deny without a hearing or argument any petmon filed pursuant to this

- section within a period of two years from the effective date of the prior decision following a hearing
under this section.

Nothing in this section shall be deemed to alter Sections 822 and 823.
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Petition for Reinstatement of Revoked License

Pursuant to Section 1000-10(c) of the Business and Professions Code (BPC) (Chiropractic Initiative Act of California,
Stats. 1923 p. 1xxxviii), a petitioner whose license has been revoked or cancelled may not petition the board for
reinstatement until two years has elapsed since the effective date of the Board's disciplinary action decision. A
petitioner who is subject to Section 1003 of the Business and Professions Code may not petition the board for
reinstatement until ten years has elapsed since the effective date of the decision.

All items of information in the application are mandatory. In addition, petitioners for reinstatement of a license must
submit either the second copy of their completed Live Scan form (California residents) or fingerprint cards and a
$49.00 fee (out-of-state residents) with this application. Failure to provide any of the requested information will deem
this application incomplete.,

Name: (Last, First, Middle) Board Meeting Date Requested:
Address of Record: City: State: Zip:
Home Telephone: Woark Telephone: E-mail {optional): License Number: | Date Issued:

1) List all states where you have ever been licensed as a DC, including license number and status of each license:

2a) Have you ever had a DC license or other professional license or certificate disciplined by another state, another California
board/bureau or any governmental agency? (fnciudes surrender of ficense) OYes OONo

b) Ha\}e you had an application for any professional license or certification denied? O Yes 1 No

If you answered yes to either question above, please provide an explanation:

3a) Have you been convicted or pled guilly or nolo contendere to ANY offense (include misdemeanor or felony) of any local, state,
or federal faw of any state, territory, foreign country, or U.S. federal jurisdiction subsequent to your Board disciplinary action?

This includes every cltation, infractlon, misdemeanor andy/or felony, including traffic violations of $500 or more. NOTE: Convictions
that were adjudicated in the juvenile court, dismissed per Penal Code section 1000.3, or convictions two years or older under
California Health and Safety Code sections 11357(b), (c), (d), (e} or section 11360(b) should NOT be reported, Convictions that
were later expunged from the records of the court or set aside pursuant to section 1203.4 of the California Penal Code or equivalent
non-California law MUST be disciosed.

b) Are you currently on court imposed probation or parole? O Yes O No
c) Are you currently subject to an order of registration as a sex offender pursuant to Section 290 of the Penal Code?

O Yes O No
If you answered yes to any questions above, please provide an explanation and documentation of your eriminal court documents
(i.e. complaint, minute order, indictment, plea agreement, etc.):

T {016} 263-5355 Board of Chirepractic Esaminers
F (016) 327-0039 i oot P Street, Suite 424
TT/TDD (Bon) 735-2929 Sacramento, California 95814
Consurner Complaint Hotline | www.chiro.ca.gov
(866} 5431311
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4) Summarize the nature of the act(s) causing the disclplinary action against your California DC license:

5) Explain fully why you feel your license should be reinstated:

6) Relative to the acts resulting in the discipline of your California DC license, what have you done to ensure that you are now
safe to practice chiropractic? (Aftach or submit documents to support your statements.)

7) List any education courses you have completed since the date of disciplinary action, including dates, location, type of course
and number of hours/units: (Attach or submit documentation to support your statements.)

8) List all chiropractic materials you have studied during the last year.

9) List all continuing education courses you have completed since your license was disciplined. Attach copies of certificates.

9) Provide a chronological list of your employmant history since the date of disciplinary action against your DC license. Include
beginning and ending dates, name and address of employer, job title, description of duties, and reason(s) for leaving.

-

Petition Declaration/Signature '

I hereby certify under penalty of perjury under the laws of the State of California io the truth and accuracy of
the foregoing information contained in this petition, including any attachments.

Signature: . Date:

09PRARL - Rev. 07/2014




NOTICE REGARDING INFORMATION COLLECTION AND ACCESS

Information requested in the petition is mandatory and is authorized to be collected in accordance with
sections 4 and 10 of the Chiropractic Initiative Act of California (“Act”), section 11522 of the Government
Code and sections 305, 325, 326 and 365 of the California Code of Regulations. The information requested
will be used to determine eligibility for reinstatement of a revoked license. Failure to provide all or any part
of the requested information will result in the petition being rejected as incomplete.

Per California Civil Code Section 1798.17 (Information Practices Act), the Executive Officer of the Board is
responsible for maintaining information in this petition. Each individual has the right to review the personal
information maintained by the agency unless the records are exempt from disclosure. Requests for
information may be addressed to the custodian of records at the following: Board of Chiropractic Examiners,
901 P Street, Suite 142A Sacramento, CA 95814, (916) 263-5355.

09PRRL - Aev. 07/2014
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Petition for Early Termination of Probation

Petitions for eatly termination of probation will not be accepted until one year has passed from the
effective date of the Board’s decision or from the date of the denial of a similar petition. The decision on
the petition will be made by the full Board in accordance with Section 11522 of the Government Code and
may take into consideration the factors set forth in Section 384.1 of the Board's regulations (at Title 16,

California Code of Regulations (CCRY)).

~ Failure to provide any of the requested information will result in this application'being rejected as
incomplete. (See the “Notice Regarding Information Collection and Access” below for further information. )

Name: (Last, First, Middle) Beard Meeting Date Requested:

Business Address: City: State: Zip:
Home Telephone: Work Telephone: e-mail (optional): License Number: | Date Issued:
1) Have you ever petitioned for early termination of probation? OYes [No

If yes, please provide the date(s):
2) List all states where you have ever been licensed as a D.C., including license number and status of each license:

3a) Have you ever had a D.C. license or other professional license or certificate disciplined by another state, another California
board/bureau or any governmental agency? (Disciplinary action is defined as any revocatfon, suspension, probation, or reprimand

of a professional license and includes surtender of license) OYes ONo

b} Have you had an application for any professional license or certification denied? O Yes O No

If you answered yes to either question above, please provide an explanation (attach additional pages if needed):

4a) Have you been convicted or pled guilty or nolo contendere to ANY offense (include misdemeanocr or felony) of any local, state
or federal law of any state, teritory, foreign country or U.S. federal jurisdiction subsequent to your Board disciplinary action?

This includes every citation, Infraction, misdemeanor and andfor felony, including traffic violations. Traffic violations that resulted In fines of less
than $500 and did not involve alcohol, dangerous drugs, or controjled substances need not be reported. NOTE: Gonvictions that were adjudicated
in the juvenile court, dismissed per Penal Code section 1000.3, or convictiohs two years or older under California Health and Safety Code sections
11357{b}, (g}, (d), (e) or sectlon 11360(h) should NOT be reporfed. Convictions that were later expunged from the records of the court or sat aside

pursuantrro s'ecﬁon 1203.4 of the California Penal Coda or equivalent non-California law MUST be disclosed.
O Yes O Ne

b) Are you currently on court-imposed probation or parole? O Yes [T No

c) Are you currently subject to an order of registration as a sex offender pursuant to Section 290 of the Penal Code?

O Yes © O No
If you answered yes to any questions above, please provide an explanation and documentation of your criminai court documents
{i.e. complaint, minute order, indictment, plea agreement, etc.):

5) Summarize the nature of the act(s) causing the disciplinary action against your California D.C, license:

T {g16) 263-5355 ’ Board ¢f Chirppractic Examiners
F (916) 327-003¢ | oor P Street, Suite 1424
TT/TDD (Boso) 7852020 : Sacramento, California 95814
Consumer Complaint Hotling | www.chiro.ca.gey
{B66) 543-1314
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6) Explain fully why you feel your probation should be terminated early:

7} In addition to the terms of your probation, what other rehabilitative or corrective measures have you taken since your license
was disciplined to support your petition for early termination of probation? List dates, measures taken or rehabilitation
programs, and current status. You may include any community service or volunteer work. (Attach or submit documents to
support your statements.)

8) List any education courses you have completed since the date of disciplinary action, including dates, location, type of course
and number of hours/units: (Attach or submit clocumentation to support your statements.)

9) Provide a chronological list of your employment history since the date of disciplinary action against your D.C. license. Include
beginning and ending dates, name and address of employer, job title, description of duties, and reason(s) for leaving, if any.

Petition Declaration/Signature

| hereby certify under penalty of perjury under the laws of the State of California to the truth and accuracy of
the foregoing information contained in this petition, including any attachments.

Signature: Date:




NOTICE REGARDING INFORMATION COLLECTION AND ACCESS

Information requested in this petition is mandatory and is authorized to be collected in accordance
with sections 4 and 10 of the Chiropractic Initiative Act of California (“Act”), section 11522 of the
Government Code and sections 304, 305, 325, 326 and 384.1 of Title 16 of the California Code of
Regulations. The information requested will be used to determine eligibility for early termination of
probation. Failure to provide all or any part of the requested information will result in the petition
being rejected as incomplete. We make every effort to protect the personal information you
provide us. The information you provide, however, may be disclosed in the following
circumstances:

* In response to a Public Records Act request (Government Code Section 6250 and following), as
allowed by the Information Practices Act (Civil Code Section 1798 and following);

« To another government agency as required by State or Federal law; or,

* In response to a court or administrative order, a subpoena, or a search warrant.

Per California Civil Code Section 1798.17 (Information Practices Act), the Executive Officer is
responsible for maintaining information in the petition. Each individual has the right to review the
personal information maintained by the agency unless the records are exempt from disclosure
under Section 1798.40 of the Civil Code. Requests for information or access to your records may
be addressed to the custodian of records at the following: Board of Chiropractic Examiners, 901
P Street, Suite 142A Sacramento, CA 95814, (916) 263-5355.
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Petition for Reduction of Penalty

Petitions for reduction of the probation penalty will not be accepted until one year has passed from the
effective date of the Board’s decision or from the date of the denial of a similar petition. The decision on
the petition will be made by the full Board in accordance with Section 11522 of the Government Code and
may take into consideration the factors set forth in Section 384.1 of the Board's regulations (at Title 186,

Callifornia Code of Regulations (CCRY)).

All items of information in the application are mandatory. Failure to provide any of the requested
information will result in this application being rejected as incomplete. (See the "Notice Regarding
Information Collection and Access” below for further information.)

Name: (Last, First, Middle) Board Meeting Date Requestad:

Business Address: City: : State: Zip:

Home Telephone: Work Telephone: E-mail (Optional) License Number: | Dato issﬁed:

1) Have you ever petitioned for reduction of penalty? OYes 0ONo

If yes, please provide the date(s):
2) List alf states where you have ever been licensed as a D.C. Include the license number and status of oach license:

3a) Have you ever had a D.C. license or other professional license or certificate disciplined by ancther state, another California
board/bureau or any governmental agency? (Discipfinary action is defined as any revocation, suspension, probation, or reprimand

of a professional license and inciudes surrender of ticense.) OYes ONo

b} Have you had an applicaticn for any professional license or certification denied? "0 Yes O No

If you answered yes to either question above, please provide an explanation (attach additional pages if needed):

4a) Have you been convicted or pled gulity or pled nolo contendere to ANY offense (include misdemeanor or felony) of any local,
state, or federal law of any state, territory, foreign country, or U.S. federal jurisdiction subsequent to your Board disciplinary action?
This inciudes every citation, Infractlon, misdemeanor and/or felony, including traffic violations , Traffic violations that resulted in fines of loss than
$500 and did not invoive alcohol, dangerous drugs, or controlled substances need not be reported. NOTE: Convictions that were adjudicated in the
Juvenite court, dismissed per Penal Code section 1000.3, or convictions two years or older under California Health and Safety Code sections
11357(b), (c). (d}, {e) or section 11360(b} should NOT be reported. Convictions that were later expunged from the records of the court or set aside

pursuant to section 1203.4 of the California Penal Code or equivalent non-Californla taw MUST be disclosed,
[ Yes OO0 No

b} Are you currently on court-imposed probation or parsle? O Yes O No

¢) Are you currently subject to an order of registration as a sex offender pursuant to Section 290 of the Penal Code?

O Yes 1 No

If you answered yes to any questions above, please provide an exptanation and documentation of your criminal court documents
(i.e. complaint, minute order, indictment, plea agreement, etc.):

T (916) 263-535% | Board of Chirepractic Examiners
F{ob} 327-0039 go1 P Street, Suite 424
TT/TDD (800) 735-2020 ‘ Sacramento, California 95814
Consumer Complaint Hotline i www.chiro.ca.gov
(866) 5431311 |



www.chiro.ca.gov

5} Summarize the nature of the act(s) causing the disciplinary action against your California D.C. license:

6) Explain fully why you feel your probation penalty should be reduced:

7) Inaddition to the terms of your probation, what other rehabilitative or corrective measures have you taken since your license
was disciplined to support your petition for reduction of probation penalty? List dates, measures taken or rehabilitation
programs, and current status. You may include any community service or voluntaer work. (Attach or submit documents to
support your statements.)

B) List any education courses you have completed since the date of disciplinary action, including dates, location, type of course
* and number of hours/units: (Attach or submit documentation to support your statements.)

9) Provide a chronological list of your employment history since the date of disciplinary action against your DC license. Include
beginning and ending dates, name and address of employer, job title, description of duties, and reason(s} for leaving, if any.

Petition Declaration/Signature

| hereby certify under penalty of perjury under the laws of the State of California to the truth and accuracy of
the foregoing information contained in this petition, including any attachments.

Signature: Date:




NOTICE REGARDING INFORMATION COLLECTION AND ACCESS

Information requested in the petition is mandatory and is authorized to be collected in accordance with sections 4 and
10 of the Chiropractic Initiative Act of California {“Act’), section 11522 of the Government Code and sections 304,
305, 325, 326, and 384.1 of Title 16 of the California Code of Regulations. Fallure to provide all or any part of the
requested information will result in the petition being rejected as incomplete. The information requested will be used
to determine eligibility for reduction of penalty. We make every effort to protect the personal information you provide
us. The information you provide, however, may be disclosed in the following circumstances:

* In respense to a Public Records Act request (Government Code Section 6250 and following), as allowed by the
Information Practices Act (Civil Code Section 1798 and following);

» To another government agency as required by State or Federal law; or,

» In response to a court or administrative order, a subpoena, or a search warrant,

Per California Civil Code Section 1798.17 (Information Practices Act), the Executive Officer of the Board is
responsible for maintaining information in this petition. Each individual has the right to review the personal
information maintained by the agency unless the records are exempt from disclosure undar Section 1798.40 of the
Civil Code. Requests for information or access to your records may be addressed to the custodian of records at the
following: Board of Chiropractic Examiners, 901 P Street, Suite 142A Sacramento, CA 95814, (916) 263-5355.
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