5’ BQARQ of G50y State of California
g CH IROPRACTIC s Edmund G. Brown Jr,, Governor
5 EXAMINERS
: STATE OF CALIFNRRIA
NOTICE OF PUBLIC MEETING
February 12, 2015
8:00 a.m.
Palmer College of Chiropractic West Campus
90 E. Tasman Drive
San Jose, CA 95134
(408) 944-6000
AGENDA

1. OPEN SESSION = Call to Order & Establishment of a Quorum
Sergio Azzolino, D.C., Chair
Heather Dehn, D.C., Vlce Chair
Julie Elginer, Dr.PH, Secretary
Dionne McClain, D.C.
" John Roza Jr., D.C,
Corey chhtman, D.C.
Frank Ruffino

2, Pledge of Allegiance

3. Chair’s Report
2014 Year-End Summary of BCE Accomplishments

4, Welcome Presentation and Introduction from William Meeker, DC, MPH, Pre5|dent Palmer
- College of Chiropractic West Campus

5. Approval of Minutes
September 25, 2014
October 28, 2014
January 27, 2015

6. Executive Officer’s Report
A. Administration
B. Budget
C. Licensing
D. Enforcement

7. Ratification of Approved License Applications

B. Ratification of Approved Continuing Education Providers

T (pi6) 263-5355 Board of Chiropractic Examiners
F (16) 327-001g got P Screet, Suite tyzA
TT/TDD (Bo0} 735-2019 Sacrumento, California 95814
Consumer Complaint Hotline www . chiro.ca.gav
(866) 543131 |
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10.

1.

12

13.

14,

15.

16.

17.

18.
19.

Ratification of Denied License Applications in Which the Applicants Did Not Request a
Hearing

BCE Licensing, Continuing Education and Public Relations Commitiee Meeting Update -
Board may take action on any item on the attached Licensing, Continuing Education and Public
Relations Committee meeting agendas.

BCE Government Affairs Committee Meeting Update -
Board may take action on any item on the attached Government Affairs Committee meeting
agenda. :

BCE Enforcement Committee Meeting Update —
Board may take action on any item on the attached Enforcement Affairs Committee meeting

~agenda.

Updates on Proposed Regulations
A. Licensing Application and Continuing Education Exemptlons Title 16, CCR §§ 321 & 364
B. Sponsored Free Health Care Events, Title 16, CCR §§ 309, 309.1, 309.2, 309.3, & 309.4

Public Comment for Items Not on the Agenda

Note: The Board may not discuss or take action on any matter raised during this public comment
section that is not included on this agenda, except to decide whether to place the matter on the
agenda of a future meeting. [Government Code Sections 11125, 11125.7(a).] Public comment is
encouraged; however, if ime constraints mandate, comments may be limited at the discretion of
the Chair.

Hearings Re: Petition for Reinstatement of Revoked License (Time Certain 12:00 P.M.)
A. Bruce Ankrom
B. Dmitriy Sklyut

Hearing Re: Petition for Reduction of Penalty
A. Ali-Duy Nguyen, D.C. —DC 18151

Closed Session
The Board will meet in Closed Session to:
A. Deliberate on Disciplinary Decisions and Petlttons Pursuant to California Government Code
Section 11126(c){(3)
B. Receive Advice from Legal Counsel Pursuant to California Government Code Section
11126(e) Regarding:
1} Jonathan Widenbaum, D.C. v. California Department of Consumer Affairs/Board of
Chiropractic Examiners, Cal.Ct.App.(1* app. Dist.), Case No. A142454
2) Hugh Lubkin, D.C. v. Board of Chiropractic Examiners
Waorkers' Compensation Case No, ADJ7361379

OPEN SESSION: Announcements Regarding Closed Session

Adjournment

e "
Meelings of the Board of Chiropractic Examiners are open to the public except when specifically noticed otherwise in accordance with the
Open Mesting Act. Public commenis will be taken on agenda items at the lime the specific ilem is raised. The Board may take action on any
item listed on the agenda, unless listed as informational only. Al times are approximate and subject to changs, unless noticed as “Time

Certain.”
without notice. For verification of the meating, call (916) 263-56355 or access the Board's Web Site at www.chiro.ca.gov.

Agenda items may be taken out of order to accemmodate speakers and to maintain a quorum, The meeting may be cancelled

The meeling facilities are accessible to individuals with physical disabilities. A person who needs a disability-relaled accommodation or
‘modification in order to pariiclpate in the meeting may make a request by. contacting Marlene Yalencia at (916) 263-5355 ext. 5363 or e-mail
marlena.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suite 142A, Sacramenlto, CA
95814. Providing your request at least five (5) business days before lhe meeting will help to ensure availability of the requested
accommodation.

- ]
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a& SYAYE (7 CALIFOAKIR
NOTICE OF PUBLIC MEETING
February 12, 2015
8:00 a.m.
Palmer College of Chiropractic- West Campus
90 E. Tasman Drive
San Jose, CA 95134
(408) 944-6000
AGENDA |

1. OPEN SESSION — Call to Order & Establishment of a Quorum :
Sergio Azzolino, D.C., Chair
Heather Dehn, D.C., Vlce Chair
Julie Elginer, Dr.PH, Secretary
-Dionne McClain, D.C.
John Roza Jr., D.C.
Corey Lichtman, D.C.
Frank Ruffino

2. Pledge of Allegiance

3. Chalr s Report
.+ 2014 Year-End Summary of BCE Accompltshments

4, Welcome Presentation and Introduction from William Meeker, DC, MPH President Palmer
College of Chlropractlc West Campus .

5. Approval of Mmutes
September 25, 2014
October 28, 2014
January 27, 2015

6. Executive Officer’s Report
A. Administration
B. Budget
C. Licensing
D. Enforcement

7. Ratification of Approved License Applications

8. Ratification of Approved Continuing Education Providers
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F (916) 3127-0030 ' gor P Street, Suite 142A
TT/TDD (8oo) 735-2029 Sacramento, California 95814
Consumer Complaint Hotline l www.chiro.ca.gov
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9. Ratification of Denied License Applications in Which the Applicants Did Not Request a
Hearing
10. BCE Licensing, Continuing Education and Public Relations Committee Meeting Update -
Board may take action on any item on the attached Licensing, Continuing Education and Public
Relations Commlﬁee meeting agendas
11.  BCE Government Affairs Committee Meeting Update —
Board may take action on any item on the attached Government Affairs Committee meeting
agenda.
12, BCE Enforcement Committee Meeting Update — , ;
Board may take action on any item on-the attached Enforcement Affairs Committee meeting
agenda.
13. Updates on Proposed Regulations
A. Licensing Application and Continuing Education Exemptions Title 16, CCR §§ 321 & 364
B. Sponsored Free Health Care Events, Title 16, CCR §§ 309, 309.1, 309.2, 309.3, & 309.4
14, Public Comment for ltems Not on the Agenda
Note: The Board may not discuss or take action on any matter raised during thlS public comment
section that is not included on this agenda, except to decide whether to place the matter on the
agenda of a future meeting. [Government Code Sections 11125, 11125.7(a).] Public comment is’
encouraged however, if time constraints mandate, comments may be limited at the discretion of
the Chair.
15. Hearings Re: Petition for Reinstatement of Revoked License (Time Certain 12:00 P.M.)
A, Bruce Ankrom
B. Dmitriy Sklyut
16. Hearing Re: Petition for Reduction of Penalty
A. Ali-Duy Nguyen, D.C.,.— DC 18151
17. Closed Session
The Board will meet in Closed Session to:
A. Deliberate on Disciplinary Decisions and Petitions Pursuant to California Government Code
Section 11126(c)(3)
B. Receive Advice from Legal Counsel Pursuant to California Government Code Section
11126{e) Regarding:
1) Jonathan Widenbaum, D.C. v. California Department of Consumer Affairs/Board of
Chiropractic Exammers Cal.Ct.App.(1% app. Dist.), Case No. A142454
2) Hugh Lubkin, D.C. v. Board of Chiropractic Examiners
Workers' Compensatlon Case No. ADJ7361379
- 18. OPEN SESSION: Announcements Regarding Closed Session
19. Adjournment
B e ——r—e——————— R — h

Meetings of the Board of Chiropractic Examiners are open to the public except when specifically noticed otherwise in accordance with the
Open Meeting Act. Public comments will be taken on agenda items at the time the specific item is raised. The Board may take action on any
itern listed on the agenda, unless fisted as informational only.  All times are approximate and subject to change, unless noticed as *Time

Certain."

Agenda items may be taken out of order to accommodate speakers and to maintain a quorum. The meeling may be cancelled

without notice. For verification of the meeting, call (916) 263-5355 or accass the Board's Web Site at www.chiro.ca.gov.

The meeting facilities are accessible to individuals with physical disabilities. A person who needs a disability-related accommodation or
modification in order to participate in the meeting may make a raquest by contacting Marlene Valencia at (916) 263-5355 ext. 5363 or e-mail
marlene.valencia@dca.ca.gov or send & written request to the Board of Chiropractic Examiners, 901 P Sireet, Suile 142A, Sacramento, CA
95814. Providing your request at least five (5) business days before the meeling will help to ensure availability of the requested
accommodation.

B e — e — e ——
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BOARD OF CHIROPRACTIC EXAMINERS
TELECONFERENCE PUBLIC SESSION MINUTES
September 25, 2014
901 P Street, Suite 142A
Sacramento, CA 95814
Teleconference Meeting Locations
Sergio Azzolino, DC Heather Dehn, DC
1545 Broadway St., #1A 4616 El Camino Ave ¥B.
San Francisco, CA 94109 Sacramento, CA 95821
(415) 563-3800 (916) 488-0202 :

Frank Ruffino .
700 East Naples Court
Chula Vista, CA 91911
{619) 2@5-1415

Board Members Present

Sergio Azzolino D.C., Chair
Heather Dehn, D.C., Vice G
Frank Ruffino
Staff Present

idge, Attorng
, Staff Service

Call to Orde
Dr. Azzolino

Roll Call
Dr. Elginer called the

ks

A quorlm was established.

Closed Session r
The Board went into CloSed Session to receive advice from legal counsel regarding the matter of Anthony

T. Johnson v. California State Board of Chiropractic Examiners, Cal.Sup.Ct. Los Angeles Co., Case No,
BS144229 at 12:12 pm.

Open Session
The Board went into Open Session at 12:18 p.m. to take public comment and adjourn the meeting.

T (916) 253-5355

F {918} 327-ca39

TT/TDD (8eo) 735-2029
Consumer Complaint Hotlina
(866) 543-1311

Board ¢/’ Chiropractic Rxaminers
gor P Street, Suite 424
Sacramento, California gs814
www.chirg.ca.gov
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Pubtic Comment for ltems Not on the Agenda
None

Adjournment
Dr. Azzolino adjourned the meeting at 12:20 pm.
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BOARD OF CHIROPRACTIC EXAMINERS
PUBL.IC SESSION MINUTES
October 28, 2014
State of California
San Diego State Building
1350 Front Street, Suite B109
San Diego, CA 92101

Board Members Present
Sergio Azzolino D.C., Chair
Heather Dehn, D.C., Vice Chair
Julie Elginer, Dr.PH, Secretary
Dionne McClain, D.C.

John Roza, Jr., D.C.

Corey Lichtman, D.C.

Frank Ruffino

Staff Present
Robert Puleo, Executive Officer
Kristy Schieldge, Attorney Il

Linda Shaw, Staff Services Manager {
Sandra Walker, Staff Servic
Maria Martinez, Special |nvestigatg
Dixie Van Allen, Associgte:Govern
Valerie James, Managemé '

Call to Order
Dr. Azzolino cal

Chair’s Report S o

. Dr. Azzolino spoke on the Board's implementation of the strategic plan. He reported on the Board's
outreach efforts to stakel;fal-ders through a Chiropractic Summit held in San Francisco in which various
chiropractic college representatives and chiropractors shared their ideas relating to the Chiropractic
Initiative Act. Dr, Azzolino requested the chiropractic colleges and the California Chiropractic Association
(CCA) to inform students and licensees that the Fall 2014 newsletter is now available on the Board's
website. He reported that the California Law and Professional Practice Examination-has been updated
and will go into production on October 31, 2015. The fully redeveloped examination will go into production

T {p16) 263-5355 | Board ofChi'ropractic Examiners
F {o16) 327-0039 gor P Street, Suite 142A
TT/TDD {Beo) 735-2020 ! Sacramento, California g5814
Consumer Complaint Hotline | www.chiro.ca.gov
(866)543-1311
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in the spring of 2015. Dr. Azzolino thanked the subject matter experts and DCA's Office of Professional
Examination Services for their involvement.

The Board moved to Agenda Item 10 — Welcome Presentation from San Diego Senator Marty Block.

Welcome Presentation from San Diego Senator Marty Block
Dr. Azzolino and Mr. Ruffino welcomed Senator Marty Block to the Board mesting. Senator Block

welcomed the Board to San Diego and also commended the Board on their oversight and consumer
protaction achievements for the Chiropractic Profession.

Mr. Huffmo introduced and thanked Alberto Velasquez, Field Representati

om Assembly Member
~ Lorena Gonzalez' office, for attending the Board meeting.

Approval of Minutes

MOTION: MR. RUFFINO MOVED TO APPROVE THE JULY¢17 2014 MENUTES WI
FOLLOWING AMENDMENT ON PAGE 5: INSERT THE,,I?HRASE “AND WELCOME
HIS ASSEMBLY DISTRICT AND...” FOLLOWING THE PHRASE, “ASSEMBLY MEMB
OF HAYWARD CAME FORWARD”
SECOND: DR. DEHN SECONDED THE MOTION
VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGINER-AYE, DR MCCLAIN AYE,
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR F{UFFENO -AYE)
MOTION: CARRIED

E BOARD TO
BiLL QUIRK

MOTION: DR. DEHN MOVED TO APPROVE THE MINU
SEPTEMBER 25, 2014 TELECONFERENCE BOARD ME
SECOND: DR. ELGINER SECONDED THE MOTION :
VOTE: 7-0 ( DR. AZZOLINO- AY R. DEHN-AYE;:DR. ELGIN
DR. ROZA-AYE, DR. LI MR. RUFFINQ-AYE)
MOTION: CARRIED )

OF THE JUNE 26, 2014 AND THE

3-AYE, DR. MCCLAIN-AYE,

Executive Officer's Reporf
Mr. Puleo gave |

. 7 nges to the budget. He addressed the loan for Arbuckle judgment and
indicated that Ms. Shaw,.and Dr. E!gmer have assisted him in working with the Department of Consumer
Affairs (DCA) Budget Office to develop a plan for repayment of the loan.

Dr. Elginer provided clar tion on possible scenarios to repay the loan for the Arbuckle case. The Board
had to borrow 3 million déliars from the Bureau of Automotive Repair (BAR). One of the scenarios under
consideration is an initial payment of 1 million dollars and approximately 200 thousand dotlars a year
thereafter for 10 years. Mr. Puleo added that the Board has been very frugal with the budget to prepare for
repayment of this loan. Dr. Elginer also stated that a repayment recommendation will be brought to the
Board for approval at a future Board meeting and a Memorandum of Understanding wilt be drafted
betwean the BAR and the Board detailing the repayment plan. Mr. Puleo thanked DCA for their
understanding and fiexibility.
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Mr. Puleo summarized the Board’s licensing trends. He provided information regarding chiropractic
college enroliment from 1995 to 2013 and licensee population provided by the Federation of Chiropractic
Licensing Boards. Dr. Azzolino requested school enroliment trends from other health care Boards.

Mr. Puleo reported on the enforcement statistics. Mr. Puleo announced, with the help of Ms. Shaw and
Ms. Lauziere, the Board held a Health Care Executive Officers Council (Council} meeting and it was very
well received by the other Board and Bureau Executive Officers. He also stated that the Council will mest
guarterly, but the group decided to meet more frequently at the onset to share ideas such as training for
Executive Officers. He also indicated that Christine Lally, Deputy Director, Board and Bureau Relations
and Brian Clifford, Manager, DCA Division of Legislative and Regulatory Rev:e -also participated in the
mesting.

Mr. Ruffino congratulated Mr. Puleo on getting the council together.

r. Elginer formally thanked Mr, Pulgo
for taking a leadership position across all healthcare Boards.

Mr. Puleo acknowledged and thanked Ms. Walker for a job
Department of insurance workshop on fraud investigatio

Mr. Puleo advised that consumer satisfaction surveys are
an electronic link.

VOTE: YO(DF{ AZZOLIN"
DR. ROZA-AYE,DR..LICHT

Ratification of Approved Continuing Education Providers

MOTION: DR. DEHN MOVED TO RATIFY THE APPROVED CONTINUING EDUCATION
PROVIDERS
SECOND: DR. ELGINE SECONDED THE MOTION

Mr. Puleo stated that there is no additional information to provide on continuing education providers.

VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGINER-AYE, DR. MCCLAIN-AYE,

DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE)

MOTION: CARRIED

The Board ratified the attached list of approved contlnumg education providers incorporated herein
. (Attachment B).
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Ratification of Denied License Applications in Which the Applicants Did Not Request a Hearing
There were no denied license applications.

Discussion Regarding Possible Changes to the Chiropractic Initiative Act

Dr. Azzolino spoke on the possibility of changes to the Chiropractic Initiative Act {Act) and the information
gathering meeting held with Dr. Dehn, representatives from chiropractic colleges, associations and
individual chiropractors. Dr. Azzolino would like to establish advisory committees, one for education and
the other for scope of practice, to further explore possible changes to the Act and the regulations.

MOTION: DR. AZZOLINO MOVED TO ESTABLISH COMMITTEES, ONE FOR EDUCATION THE
OTHER FOR SCOPE OF PRACTICE, TO EXPLORE THE NEED FOR CHANGES TO THE ACT AND
REGULATIONS IN ORDER TO MOVE THE PRACTICE OF CHIROPRACTIC FORWARD.

Ms. Schieldge advised that formally establishing a committee of more than 2 p '_,’sons would require the
meeting to be publicly noticed pursuant to the Open Meeting A :

Dr. Azzolino withdrew his motion.

%,

MOTION: DR. AZZOLINO MOVED TO CREATE TWO QRY C MMITTEES MADE-UP OF NO
MORE THAN TWO BOARD MEMBERS, FOR EDUCATION A} COPE:OF PRACTICE, TO
EXPLORE POSSIBLE CHANGES TO THE ACT AND THE REGULATIONS. EACH ADVISORY
COMMITTEE WILL REPORT BACK TO THE.APPROPRIATE COMMITTEE (GOVERNMENT AFFAIRS
OR LICENSING AND CONTINUING EDUCATION COMMITTEES)
SECOND: DR. DEHN SECONDED THE MOTIO

Dr. McClain inquired about the topics in question that the ck__ ’mtttees need o discuss. Dr. Azzolino
commented that the Schools have concerns with the prescrtptlve ou’r[y requirements in the Act and the
regulations. Dr. Dehn clarified? urpose of thesé committees are to gather information to be
brought back to the full ration. Dr. Elgmer recommended that the Chair and Vice Chau’
provide guidance to the,.;
meetings and that Chair ' e members of the adwsory committees.

MOTION: CARRIED

BCE Llcensmg, Contmumg Education d 'Pubhc Relations Commitiee Meetings Update

Dr. Dehn reported that the anensmg Contlnumg Education and Public Relations Committee is awaiting
the Meta- Analysm report which would determine equivalence of the educational standards between
international and U, S chsropractlc polleges Dr. Dehn stated that the Committes is Eooklng to revise the
Continuing Educatlon ICE) regulations to give the Board authority to audit CE courses in order to ensure
consumer protection. The Committee is developing outreach publications and the first publication will be a
Consumer Guide to ChII‘OpraCtIC Services. She also stated that the Board’s Strategic Plan will be posted
on the website soon. Dr. Azzolino suggested that the Board should request chiropractic colleges and
continuing education providers to post the Board's website and social media links on their websites, Dr.
Stenzier, CCA, requested clarification on approval of continuing education courses. Dr. Dehn advised that
the Board is just beginning to explore this area and has not made any decisions on changes to the current
continuing education requirements. Dr. Azzolino would like the Board to interact with CCA to provide -
valuable information to licensees.

BCE Government Affairs Committee Meeting Update
Dr. Elginer thanked Mr. Ruffino for delivering the Committee update at the last Board meeting in her
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absence. Dr. Elginer provided a summary of legislative bills and the Board's position that were taken this
legislative year. Dr. Elginer brought to the Board's attention AB 2720 (Ting), which requires meeting
agendas to be avallable at all teleconference meeting locations. This bill also requires all votes at
teleconference meetings to be made by roll call and each member's vote formally recorded in the minutes.
Ms. Schieldge pointed out that for AB 2143 (Williams) includes a legislative declaration regarding the need
for having chiropractic perform commercial drivers examinations to address healthcare shortages. Ms.
Schieldge discussed procedural changes and challenges the Board will face as a result of AB 2396
(Bonta) when processing license applications. Dr. Elginer provided a brief overview of the Committee’s
progress on Action ltems in the Strategic plan and hlghltghted the proposed Board Member Mentorship
Program.

1S COMMITTEE, MOVED

MOTION: DR. ELGINER, ON BEHALF OF THE GOVERNMENT Al
.OARD!NG MANUAL

TO APPROVE THE CONTENTS OF THE NEW BOARD MEMBERB

DR. HOZA AYE DR. LICHTMAN AYE MR. RUFFENO AY
MOTION: CARRIED

TOVES TO

| Al
VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELC
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE)

ment Compmitiee Meeting.
*Cahforma Code of F{eguiatlons

Initiate a Rulemaking to ¥ nd Title 16 CCR Sections 321 and 364 (Licensing Application and
Continuing Education Exemptions)

Discussion and Possible Action to Initiate a Rulemaking to Amend Title 16, CCR Sections 321
and 364 (Licensing Application and Continuing Education Exemptions)

Ms. Schieldge summarized revisions to the licensing application, the social security number/ tax
identification number, military questions, conviction questions in regards to expungements and the
disclosure notice at the end of the application.
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MOTION: DR. AZZOLINO MOVED TO PROCEED WITH THE RULEMAKING PROCESS TO
AMEND TITLE 16, CCR SECTIONS 321 AND 364 (Licensing Application and Continuing
Education Exemptions)

SECOND: DR. ELGINER SECONDED

VOTE: 7-0 (DR. AZZOLINO-AYE, DR. DEHN-AYE, DR. ELGINER-AYE, DR. MCCLAIN-AYE,
DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO-AYE)

MOTION: CARRIED

The Board moved to Agenda 17- Public Comment for Items Not on the Agenda

Public Comment for items Not on the Agenda .
Dr. Stenzler, CCA, inquired about the status of the high school physica ,_xam letter.

Proposed 2015 Board Meetmg Schedule

The Board selected the following tentative dates for future board'meetrngs
~January 27, 2015 — Sacramento

April 16, 2015 —~ Southern California

July 30, 2015 ~ San Francisco California

October 27, 2015 — Southern California

MOTION: DR. ELGINER MOVED TO APPROVE THE 2015 B ARD MEETING SCHEDULE
SECOND: MR. RUFFINO SECONDED THE:. MOTION :
VOTE: 7-0 ( DR. AZZOLINO-AYE, DR. DEHN-" YE, DR. ELGINER- '
.DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFF[NO-AYE)

MOTION: CARRIED : T

DR. MCCLAIN-AYE,

Hearings Re: Petition for Ea

A. Truong Paul Nguyen D ;
B. Alejandro B. Platon, DC '

Hearings R : :Petrtron for Hernst nt of Revoked License
Admlnlstrat've Law Judge, Abraham Levs gsided over and Deputy Attorney General Antoinette Cincotta
appeared on ehalf of the peopl_' _'of the State"of California in the following hearing:

A. Richard A. W'arner

Closed Session '_ -
Following oral testrmonres the Board went into Closed Session for deliberation and determinations
regardlng petitioners. e

Open Session
The Board went back into Open Session to adjourn the meeting.

Adjournment
Dr. Azzolino adjourned the meeting at 5:02 p.m.
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Approval By Ratification of Formerly Approved License Applications

Name (First, Middle, Last) Date Issued
Michael
Jeremy De Mesa Bonsol 71112014 -
Kenneth - Jusin Dobbs 711/2014
David Robert Mason 11112014
Shane Harrison Ott }
Blair Ryan Schoolhouse
Nicole Meshelle Gauthier
Ann Charlotte Kushner
Mandana Miramadi
Peter Paul - Alongi
Scott John Davis
Gayane Magzanyan =
Khaleed Camara Samuels
Dena Melissa Amato
Shahrouz i
Neha 713012014
Suzanne Rebétea = 7/30/2014
Seth Robert 7130/2014
Broderick _Alar 7130/2014
Kolbyann : n 71302014
Christin Escultura ~ 713172014
Troy” Henry . 713112014
Jerry 7/31/2014
Nicole : Joaquin 713112014
Annalea Kaye 713172014
Munish Kumar 713112014
Vanessa Nordin 713112014
Melissa Shizuka® Tashiro 713112014
Sarah Loredana Schilbach 713112014
Savannah Kathleen Shertz 713172014
Pheomany Vandy 713112014
Andrew - Phillip Bussell 8712014
Hyosaok Kim Hoe 81712014
Daniel Cory Hoover 8712014

July 1, 2014 — September 30, 2014

DC#
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Mindi Louise Jentes
Michelle Carling Law
Bonnie Lee Ness
Alireza Nikroo
Titus Gan Chiu
Jonathan Hsitarn Lin
Gregory Chad Nicosia
Walter - Su

CoCo Wei-Lee Chin
Justin David Coffeen
Amanda Katherine Stanuszek
Matthew Michael Willis
Jennifer Anne Liebershach
Joseph Ming-Yan Ling
Michael Dewayne Scott
Sara Hyun Ju Chong
Amanda Jane Foster
Jane Giddings Macris =

Gina Antoinette McCarthy

Christopher Matthew Norton
Rafasal Raraon |V
Eric Tszchun

Caroline T i
Tiffany Clyn
Race Alton™
Sara Arminta
Daniel

Shahed
Michg |5
Timathy

Stiomsness
Chiu .

Paul Deyerle
Rhiannon - Dickison
Gerrit  Wagner
Eric Goodman
Christina Renbarger
Grayson Renbarger
Mary Heidkamp
Steven Albinder
Beau Beard
John Fraser
Justin Keffer

Kevin Leach

81712014
67/2014
81712014
8/7/2014
8/8/2014
8/8/2014
8/8/2014

B8Ot

8113120
8113/20°
8/18/2014

81 3/'2014
" 8412014

81472014
8!14/2014

8/21!2014

82112014
B21/2014 -

8/22/2014
8/22/2014
812212014
8/22/2014
8/22/2014
8/22/2014
8/22/2014
9412014
9/4/2014

9/4/2014

9/4/2014

9/10/2014
91012014
9/10/2014
9/11/2014
9/18/2014
9/18/2014
9/18/2014
9/18/2014
9/18/2014

BRI
82112014
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Michael Moon Myung 9/18/2014 33072
Charles Edward Richardson 9118/2014 33073
Joseph Leonard Ritola 9/18/2014 33074
Aaron James Basco 9/18/2014 33075
Jasmine Yukiko Chau 9/18/2014 33076
Stephenie Elizabeth Stephens 9/18/2014 33077
Sarah Caroline Williams 918/2014 ‘ 33078
Farid Esmailion 912412014 ) 33079
Ly Minh Klat 9/24/2014 - 33080
Alicia "~ Lynn McDanough 0/24/201 33081
Kori Chad Mortenson 0240014 . 33082
Daniel Alfred Nash || 242014 . 33083
Justin Thomas Paquette 012412014 e

Hana Issa Hadawar /26201

Phillip Robert Hersh # '




BCE Publlc Meeting Minutes
Qctober 28, 2014

ATTACHMENT B)

Ratification for New Continuing Education Providers

CONTINUING EDUCATION PROVIDERS ____ DATE APPROVED

1. Daniel P Dock, DC
2. Cage Motion 1028118
3. International College of Complementary & Alternative ediciné 10/23/1.4
4, Dr. Kenneth Howayeck 10/28/14
5. Resource Care One 10/28/14
6. Online CE Pro 10/28/14
7. Adam J Del Torto, DG 10/28/14
8. SI-BONE 10/28/14
David W Leaf, DC 10/28/14
10/28/14

10




H E{}AI{ Dof A%\ State of California
%: C‘H IROGPRACTIO %) Edmund . Brown Jr., Governor
% FXAMINERS

i? STALE BF DALIFORHIA

Sergio Azzoline, DC
1545 Broadway St., #1A

San Francisco, CA 94109

(415) 563-3800

Dionne McClain, D.C.

8360 Wilshire Blvd., #410

Los Angeles, CA 90043
(323) 653-1014

Board Members Present
Sergio Azzaolino D.C., Chair
Heather Dehn, D.C., Vice Chair

Julie Elginer, Dr.PH
John Roza, Jr., D.C.
Corey Lichtman, D.C.
Frank Ruffino

Staff Present
Robert Puleo, Exec
Kristy Schieldge, At
Dixie Van Alleré%

i

Call to Order

Dr. Azzolino called the'm

Roll Call

Dr. Elginer called the roll.

T (916) 263-5355

F (916) 327-0019

TT/TDD (8c0) 735-2929
Consumer Complaint Hotline
{866)543-1311

BOARD OF C‘HIROPF{ACTIC EXAMINERS
TELECONFERENCE PUBLIC SESSION MINUTES
January 27, 2015

Teleconference Meeting Locations: .
Heather Dehn, DG g
4616 El Camino Ave., #B
Sacramento, CA 95821
(916) 488-0202

John Roza, Jr., DC
800 Douglas Bivd.
Roseville, CA 95678
(916) 786-2267

Corey Lichtman, DC

538 Stevens Ave.

Solano Beach, CA 92075
(858) 481-1889

Deptyof Veterans Affairs
E. Naples Ct.

A quotimwas established.

i Board of Chiropractic Examiners
go1 P Sereet, Suite 142A

I Sacramento, California g5814

| www.chiro.ca.gov



www.chiro.ca.gov
https://Elginei:.ipl'.PH

Election of Officers for 2015
A. Chair

MOTION: MR. RUFFINO MOVED TO NOMINATE DR. AZZOLINO AS CHAIR

SECOND: DR. ELGINER SECONDED THE MOTION

VOTE: 6-0-1 ABSTAIN (DR. AZZOLINO- ABSTAINED, DR. DEHN-AYE, DR. ELGINER-AYE, DR.
MCCLAIN-AYE, DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. RUFFINO- AYE)

MOTION: CARRIED

B. Vice-Chair

MOTION: DR. AZZOLINO MOVED TO NOMINATE DR. DEHN AS VICE CHAIR
SECOND: DR. ELGINER SECCNDED THE MOTION T it
VOTE: 6-0 -1 ABSTAIN ( DR. AZZOLINO-AYE, DR. DEHN- ABSTAINED, DR. ELGINER- AYE , DR.
MCCLAIN-AYE,DR. ROZA-AYE, DR. LICHTMAN-AYE, MR. UFFINO-AYE )
MOTION: CARRIED k

C. Secretary




Department of Consumer Affairs
State Board of Chiropractic Examiners
~January 1, 2015

s,

BOARD MEMBERS (7)

" Robert Puleo
Executive Officer
620-110-8862-001

CURRENT
FY 2015-16

Authorized Positions: 19

SSM I
Sandra Walker
Compliance Manager
620-110-4800-006

Supervising Special Investigator
Vacant
Field Investigations Manager
620-110-8549-XXX

SsM1
Linda Shaw
Admin/Licensing/CE Manager

620-110-4800-008

ENFORCEMENT

FIELD OPERATIONS

Adminfl icensing
Valerie James
Management Services
Technician
620-110-5278-001

ADMIN/LICENSING

Compliance Unit

Lavella Matthews
Assoc. Gov. Program Analyst
620-110-5393-002

Christina Bell
Assoc. Gov. Program Analyst
620-110-5363-005

_ Beckie Rust
Assoc. Gov, Program Analyst
620-110-5383-004

Marlene Valencia
Assoc., Gov. Program Analyst
620-110-5393-800

Summer Thomas
Staff Services Analyst
620-110-5157-004

Field Ogeﬁtions North

Maria Martinez
Special Investigator
620-110-8612-001

Denise Robertson
Special Investigator
620-110-8612-002

Field erations South
Yanti Soliman

Special Investigator
620-110-8612-003

Executive Officer

Personneg! Office

Policy/Admin

Dixie Van Allen
Assoc, Gov. Program Analyst
620-110-5393-003

Admin/Licensing
Brianna Lauziere

Staff Services Analyst
620-110-5157-008

~ Tammi Pitto
Staff Services Analyst
620-110-5157-007

Nikkia Capizzano
Office Technician {T)
620-110-1139-008

Alyssa Vasquez
Office Technician (T)
620-110-1139-009

Licensing/Continuing Education

Genie Mitsuhara
Staff Services Analyst
620-110-5157-005

Kev. 01/14/15




0152 - Board of Chiropractic Examiners _ 112012015
Analysis of Fund Condition '

(Dollars in Thousands)

CURRENT
ACTUAL CcYy . BY BY+1 BY+2
201314 201445 201516 201617 201718
BEGINNING BALANCE $ 2294 § 2923 § 2946 § 2706 $ 2478
Prior Year Adjustmant : $ 67 § - 5 - 8 - 5 -
Adjusted Beginning Balance $ 2361 § 2823 §$ 2946 $ 2706 $ 2478
REVENUES AND TRANSFERS
Revenues: .
125600 Other regulatory fees $ 153 3% 29 % 29 3% 29 % 29
125700 Other regulatory licenses and permits $ 4 § 477 0§ 177§ 17T 0§ 77
125800 Renewal fees $ 3379 § 3297 $ 3297 5 3207 . § 3,297
12590¢ * Delinquent fees $ 53 % 53 % 53 % 53 % 53
150300  Income from surplus money Investmerits $ 7 & 3 % 16 % 1% 6
161400  Miscellanecus revenues 5 2 3 3 s 3 3 3 35 3
181900 Other Revanue - Cost Recaveries $ 9 3 - $ - % - $ -
164600 Finas and Forfeitures ’ $ 25 3 - 8 - $§ - 3 -
Totals, Revenues $ 3632 § 3562 $ 3575 § 3575 $ 3565
Transfers from Other Funds
FO0421 From Vehicle tnspaction and Repair Fund per $ - $§ 3000 § - $ - $ -
Item 1111-011-0421, Budget Act of 2014 '
Totals, Revenues and Transfers : § 3632 § 6562 § 3575 § 3575 $ 3,565
. Totals, Resources $ 5993 5 9485 % 6521 § 6,281 §$ 6,043
EXPENDITURES
Disbursemeants:
0840 State Controller (State Operations) 3 - [ - 3 - B - $ -
1110 Program Expenditures (State Operations)® $ 3053 § 3839 $ 3803 $ 3,803 $ 3,879
8500 Program Expenditures {State Cperations) 3 - $ - $ - % - $ -
8880 Financiaf Information System for CA (State Operations) $ 17  § K- 12 % - $ -
9670 Equity Claims of Califarnia Victim Compensation and Government Claims $ - $ 2608 § - 5 - -
Board and Seftlemeants and Judgements by Depariment of Justice ’
Total Disbursements 3 3070 § 6540 § 3815 $ 3803 $ 3879
FUND BALANCE i ' ' :
‘Reserve for economic uncertainties . $ 2923 § 2946 § 2708 $ 2478 § 2,164
Months in Reserve 54 9.3 8.5 7.7 6.6

Nole: $1k rounding adjustment in FY 2014-15.




0152 - Board of Chiropractic Examiners

Analysis of Fund Condition
(Dollars in Thousands)

REPAYMENT SCENARIO

BEGINNING BALANCE
Prior Year Adjustment
Adjusted Beginning Balance

REVENUES AND TRANSFERS
Revenues: .
125600 Cther regulatory fees
125700 Other regulatory licenses and permits
125800 Renewal fees
125900 Dealinguent fees
160300 tncome from surplus money investments
161400 Misceilaneous revenues .
161900 Other Revenue - Cost Recoveries
464600 Fines and Forfeitures
Totals, Revenues

Transfers from Other Funds
FOO0424 From Vehicle Inspection and Repair Fund per
Iterm 11414-011-0421, Budget Act of 2014

Transfers to Other Funds .
Repayment Scenario {from State Board of Chiropractic Examiners Fund to Vehicle
Inspecticn and Repair Fund)

Totals, Ravenues and Transfers
Totals, Rasources

EXPENDITURES
Disbursements:
(0840 State Controller {State Operalions)
11410 Program Expenditures (State Operations)®
8500 Program Expenditures (State Operations)
8880 Financial Infermation System for CA (State Operations]
9670 Equity Claims of Galifornia Viciim Compensation and Government Claims
Board and Setilements and Judgaments by Dapartmeant of Justica
Total Disbursements

FUND BALANCE
Reserve for economic uncertainiies

Months in Reserve
Nofes:

a. 1k rounding adjustmen! in FY 2G14-15.

b. The Board will have the fiexthility io adjust rapayment amaunis If the fund is
projected fa fafl below 2.0 months in reserve.

112042015

ACTUAL (44 BY BY+1 BY+2
201314 201415 2015-16 2016-17 2017-18
$ 2294 § 2923 § 1946 § 1456 % 978
$ 6 §$ - § - § - § -
$ 2361 § 2923 $°1946 3§ 1456 $ 978
$ 153 & 29 % 2 5 28 % 29
% -4 5 177 & 177 % 177 % 177
$ 3379 § 3297 § 3297 §$ 3,297 § 3,297
§ 53 % 53 % 53 % 5§ 53
$ 7 % 3 % i6 % 1% § 2
s 2§ 3§ 3§ 3§ 3
3 8§ -. % - $ - 5 -
$ 25 $ - % - 5§ - § -
$ 3632 § 3562 § 3575 $ 3,575 § 3,561
$ - $300 § - 0§ - % -
$ - $ 1,000 § -250 $ 250  §  -250
$ 3632 § 5562 $ 3326 § 3325 § 3,31
$ 5993 § 8485 § 5271 $_ 4,781 3 v4,289
$ - $ - $ - 5 - $ -
$ 3053 3% 3B32° % 3803 § 3803 § 3,879
$ - % - 5 - & - $5 -
$ 17 % 3 § 12§ - § -
§ - $ 2608 $ - $ - § -
$ 3070 $ G540 § 3815 $ 3BOI 0§ 3,879
$ 2923 % 1946 §$ 1456 § 878 % 410
5.4 6.1 4.6 3.0 1.2




BOARD OF CHIROPRACTIC EXAMINERS
LICENSING TRENDS

Total Population of Chiropractic Licenses New Chiropractic License Issued
Month Total Licenses Month Received Issued

July 13,404 July 41 30
August 13,413 August 27 32
September 1 3,392 September 22 28
October 13,389 October 19 33
November 13,369 November 27 10
December 13,360 December 39 27
Number of Restored Cancelled Licenses New Satellite Office Certificates Issued

Month Received - Issued " Month Received | Issued
July 2 | 4 July 111 131
August 3 4 August 68 67
September 7 5 September 101 102
October 7 4 October 135 70
November 3 0 November 124 . 148
December 3 5 December 123 122

Corporation Registrations Issued

Month Received Issued
July 5 3
August 9 6
September 6 4
October 6 5
November 9 3
December 8 10

Libensing Population as of December 31, 2014

License Type Clear Licenses
Chiropractors 13,360
Satellite Offices 3,766
Corporation Registrations 1,376

-Applications Received and Processed — October 1, 2014 through December 31, 2014

, Application Type Received Issued Denied Pending
Initial 83 69 0 89
Reciprocal : 2 1 0 13
| Restorations {Cancelled & Foifeiture) 50 41 0 7
Corporation 23 18 0 12




Fiscal Year

Complaints
Received
Pending

Closed with Insufficient Evidence

Closed with No Violation

Closed with Merit

Letter of Admaonishment

Citations and Fines Issued (Total Fine Amount)

Filed
Pending

Reveoked

Revocation Stayed: Probation

Revocation Stayed: Suspension and Probatlon
Suspension

Suspension Stayed: Probation

Suspension and Prebation

Voluntary Surrender of License
Dismissed/\Withdrawn

Filed

Denied

Probationary License
Withdrawn

Granted

Petition for R iderati
Filed

Granted
Denied

Petition for Reinst {of Li
Filed

Granted

Denied

* E |-|- E E [ I " Il ) t E l |-
Filed

Granted

Denied - '

Petition for Modificati f Probat]
Filed

Granted

Denied _
Filed

Revoked

Probation Cases

Active

Compliance Unit Statistics

10/11

497
137

96
135
140
4

47($12,700)

68
130

17

Lo B e I oo = OoOWo N .
WO OoOoW

BN B

OO O

138

*FY 14/15: July 1, 2014 -December 31, 2014

1112 12113 13114
381 386 487
125 159 214
89 57 88
893 84 140
120 95 148
1 2 5
26($37,400)  33($19,400) 26($18,500)
41 34 38
99 73 56
14 11 12
20 31 15
12 5 4
0 0 o
0 0 0
0 0 0
7 1" 8
21 9 3
5 1 5
0 0 2
4 3 1
0 1 2
0 0 0
2 4. 3
0 0 0
0 2 2
7 6 ]
2 2 1
8 5 -3
1 8 1
1 1 0
1 1 3
0 0 3
0 0 o
0 0 1
6 2 11
8 3. 5
89 139 135
Reviséd: January 30, 2015

14/15*

274
253
24
48

69
1

7($4500)

12
63

TN PEREOOO =M
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N O =
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Nunsher of Allegad Violatlons

200

is0

Fiscal Year 2014/2015
July 1, 2014- December 31, 2014
Total Number of Complaints Opened - 274
Total Number of Alleged Violations - 573
{A complaint may contain multiple violations)

208

21

13

18
— ‘ N SRS

n Ft

. - B .
+ . : t ﬁwru——-ur-——-—u— —— -

13
1 2

a
| B B e wm

ACT 35 CCR302ACCR3025 CCR303 CCR3C4 CCR308 CCR310 CCR310.2 CCR31T CCR312 CCR316 CCR3I7 CCR318 CCR319 3191 CCR361B (CR366 CCR367.5CCR371C BP125 BPESO BRGSI  BPE0]  BPR02  BPBI0 BPLVS00 HS

A 123110
Violation




‘The Chiropractic Initiative Act of California (ACT):

10 - Rules of Professional Conduct _
15— Noncompliance With and \fldlétions c’)‘f Act

Callforma Code of Requlatmns (CCR)

302(a) - Scope of Practlce

302.5 = Use of Laser

303 = Filing -of Addresses :

304 — Discipline by Another State

308 - Display of License

- 311 — Advertisemeénts

312 - lllegal Practice

* 316 — Responsibility for Conduct on Premlses
317 — Unprofessional Conduct ~ ~

318 — Chiropractic Patient Records/Accountable B:Ihng
- 319 = Free or Discount Services

© 319.1 = Informed Consént :

, 361(b) - 24 Hour CE Requurement

- 366 - Contlnumg Education Audits

3 367 5 =Application, Review of Refusai to Approve (corporations)y
~ 367.7 — Name of Corporation
371(0) Renewal and Restoratlon

Business and Professioné. C'o‘d'e (EP)- -

801 (a) — Professmnal Reportmg Reqmrements (Ins- malpract:ce settlements)
802 (a) — Professional Reporting Requirements (Lic-malpractice settlements)
810 - Insurance Fraud

1051 — Apply for a Corporation with the Board

1054 —Name 6f Chiropractic Corporation

17500 — Unlawful Advertising

Health and Safety Code (HS):

123110 — Patient Access to Health Records

Revised October 9, 2014




Number of Alleged Violations

35

Fiscal Year 2014/2015
July 1, 2014-December 31, 2014
Total Number of Complaints Operied Alleging Violation of CCR 317 -205
(A complaint may contain multiple violations)

CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR CCR .
317A 3178 3M7C 317D 317E 3M7F 317G 317H 3171 317 317K 3M7L 3TM 37N 3170 3H7P 317Q 7R 3175 3177 317U 317V 317TW 317X

Violation: CCR 317 Unprofessional Conduct




Violation Codes/Descriptions

California Code of Reguilations (CCR) Section 317 — Unprofessional Conduct:

(a) Gross Negligence

(b} Repeated Negligent Acts

(c} Incompetence

(d) Excessive Treatment '

(e) Conduct Endangering Public

(f) Administering to Oneself Drugs/Alcohol

(9) Conviction of a Crime Related to Chiropractic Duties

(h) Conviction of a Crime Involving Moral Turpitude/Physical Violence/etc.
(i) Conviction of a Grime Involving Drugs or Alcohol

(i) Dispensing Narcot:cs/Dangerous Drugsletc:

(k) Moral Turpitude/Corruption/etc

() False Representation

-(m) Violation of the ACT/ReguIatlons -

(n) False Statement Given in Connectlon with an Appllcatlon for Licensure
(o) Impersonating an Applicant

(p) lllegal Advertising related to Vlolations of Section 17500 BP
(q) Fraud/Misrepreseritation

(r) Unauthorized Disclosure of Patient Records

(s) Employment/Use of Cappers or Steerars

(t) Offer/Receive Compensation for Réferral

(u) Participate in an lllegal Referral Serwoe

(v) Waiving Deductibie or Co- Pay

(w) Fail to Refer Patient to PhySICIan/Surgeonletc

(x) Offer or Substitution of Spinal Manipulation for Vaccination

Revised January 2010




Number of Alleged Violations

O MW

' Fiscal Year 2014/2015
July 1, 2014- December 31, 2014
Total Number of Accusations Filed- 20
Total Number of Alleged Violations - 67 (An accusation may contain multiple violations)

(=)}
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N
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CCR CCR CCR CCR CCR CCR CCR CCR CCR (CR CCR CCR CCR CCR (CCR CCR CCR CCR CCR CCR CCR  BP
302 316 A 316C 317A 317B 317C 3170 317E 317F 317 G317 H 3171 317F 317K 317L 317M 317Q 3177 318A 3188 3192.1 810

Violation

ACT ACT

10

15




STATE OF CALIFORNIA
BOARD OF CHIROPRACTIC EXAMINERS  EDMUND G. BROWN JR., GOVERNOR

MEMORANDUM

‘Date: ~ February 2,2015
To: Board Members
From: Robert Puleo
_ Executive Officer
Subject: Ratification of Formerly Approved Doctors of Chiropractic for Licensure

This is to request that the Board ratify the attached list of individuals as Doctors of Chiropractic at the
February 12, 2015, public meeting.

Between October 1, 2014 and, December 31, 2014, staff reviewed and confirmed that the applicants
met all statutory and regulatory requirements,

If you have any questions or concerns, -please contact me at your earliest opportunity.




Approval By Ratification of Formerly Approved License Applications
October 1, 2014 — December 31, 2014

Page 1 of 2

Name (First, Middle, Lasf) Date Issued DC#
Jason Charles Braun 10122014 33087
David Tanner Brooks 10/2/2014 33088
lan Christian Cooke 10/2/2014 33089
Cassandra L.eigh Angott Ferguson 10/2/2014 33090
Mitchell - -Steven Simon 10/2/2014 33091
Luke Richard Anthony Stringer 10122014 33092
Maurice Daoud . 10/9/2014 33083
Allison Hope Evans 10/9/2014 33094
Scoft Aubrey Howard 10912014 33095
Eun Chu Kim 10/9/2014 33096
Carling Frances McMichael 10/9/2014 33007
Russel Myers 10/9/2014 33008
Peter Kes Rath 10/9/2014 33099
Eric Ryan Schaid 10/9/2014 33100
Jason Hale Fitch 10/16/2014 33101
Daniel Lee Mendez 10/16/2014 33102
Alison Lea Stamos 10/16/2014 33103
Anh-Tu Thuy Vu 1011612014 33104
Jason Luke - Hodges 10117/2014 33105
Jennifer Melanie Mulford - 101712014 33106
Regina Marcella Adams 10/21/2014 33107
Thomas Michael Drzemala 10/21/2014 33108
Robert Richard Fano 1012172014 33109
Trevor Ross Miller 102112014 33110
Tina Dawn Pearl 1012112014 33111
Kimia Akhavan - 10/24/2014 33112
Andrew Bradley Buser 10/24/2014 33113
Misty Rhiannon Hutton 10/24/2014 33114
Faiz Mashood 10/24/2014 33115
Johin C Argerich, Jr - 10/30/2014 - 33116
Jason Joseph Cindric 10/30/2014 33117
Kim Nguyen 10/30/2014 33118
Daniel Alan Woodward 1013072014 33119
Andres Gabriel Garcia 111672014 33120
Nya Jahdai-Brown 1111312014 33124
Jennifer Nichole Maltby 1111312014 33122
Tania Ayse Williams 117132014 33123




Karla
Patrick
Nicholas
Sanjeni
Derek
Jasmeen
Aimee
Ameriah
Christopher
Joel
Michael
Adriana
Liesel
Hedieh
Gregory
Kris
Sean
Matthew
David
Devin
Maymanat
Luka
Jeffrey
Kian
Joshua
Kevin
David
John-
Devon
George
Jeffrey
Tamara
Sachin

Sweigert
Adam
Ramesh
Quan

Marie
Arbelyn

 Geoffrey

Wendell
Allen

Gabrielle

Allan
Michael
Gregory
Nielsen
Justin
Kent
Shadi
Charles
Allen

Mohammad Hakimi
- Daniel

Lane
Salvatore
David
Leigh

Luke
Lee
Amol

Mehlenbacher
Ryan
Sorenson
Patel
Pham
Singh
Bautista
Beam
Canning
Huff
Lopez
Mekhael

~ Orend

Rastegar Aria
Smith
Isakson

Levesque

Smith

Valle
Weatherley
Ashtiani
Musich
Spaulding

- Javid

Wideman
Hummel
Sosa
Appleman
Gaston
Boghozian
Boyajian
Maclntyre
Narvekar

Page 2 of 2

11/14/2014
11/14/2014
1171412014
11/20/2014
11/20/2014
11/20/2014
12/4/2014
12/42014
12/4/2014
12/412014

- 121412014

12/412014
12/412014
12/412014
12/412014
121512014
12/512014
12/5/2014
1211212014
121212014
1211612014
12116/2014
12/16/2014
12/17/2014

1211712014

12/19/2014
12/39/2014
1273112014

- 1213112014

12/31/2014
12/31/2014
1213172014
1213172014

33124
33125
33126
33127
33128
33129
33130
33131
33132
33133
33134
33135
33136
33137
33138
33139
33140
33141
33142
33143
33144
33145
33146
33147
33148
33149
33150
33151 -
33152
33153
33154
33155

. 33156




STATE OF CALIFORNIA :
BOARD OF CHIROPRACTIC EXAMINERS EDMUND G, BROWN JR., GOVERNOR

MEMORANDUM

Date: February 12, 2015

To: BOARD MEMBERS
From: ‘Robert Puleo, Executive Officer Q
Subject: Ratification for New Continuing Education Providers

This is to request that the Board ratify the continuing education providers at the public meetingon
February 12, 2015. ‘ '

CONTINUING EDUCATION PROVIDERS DATE APPROVED

1. Kurt Spurgin, DC, and Dennis Spurgin, DC _ , - 02/12/15
2. National Provider Compliance Corp | ' 02/12/15
3. David M Bleiler, DC | 02/12/15
| 4, Stephen Harkins, DC | 02/12/15
5. Mitchell Brian Mays,DC 02/12/15
6. Neil Asher Healthcare 02/12/15
7. Premier Research Labs 02/12/15
8. Scott Sawyer, DC : 02/12/15
9. American Chiropractic ég_sociation 02/12/15
10. Chad D Warshel, DC 02/12/15
11. Carol J Phillips, DC | 02/12/15
12. Anna Manayan 02/12/15
13. Gregory Melvin, DC 02/12/15
14. Mark B Algee, DC 02/12/15
15. Marcus Ettinger, bC " 02/12/15

16. Marc Moramarco, DC : 02/12/15




STATE OF CALIFORNIA

BOARD OF CHIROPRACTIC EXAMINERS EDMUND G. BROWN JR., GOVERNOR

MEMORANDUM

Date: February 2, 2015

To: Board Members

From: '
Robert Puleo

Executiver Officer
Subject: Ratification of Formerly Denied License Applications
The Board of Chiropractic Examiners (Board) denies licensure to applicants who do not meet all
statutory and regulatory requirements for a chiropractic license in California. An applicant has 60-
days after the denial is issued to appeal the decision. If the applicant does not submit an appeal
to the Board, the denial is upheld.
During October 1, 2014 and December 31, 2014, staff reviewed and confirmed that applicants met
all statutory and regulatory requirements for licensure. There were no denials or appeals during
this time period. :

At this time, no ratification is necessary.

If you have any questions or concerns, pléase contact me at your earliest opportunity.




g BQARH of _ :,: State of California

i C.E”i IROPFRACTIC e ., d Edmund G, Brown Jr., Governor
% [EXAMINERS =

: E " STATE OF GALIFORAIA

NOTICE OF TELECONFERENCE
LICENSING, CONTINUING EDUCATION & PUBLIC RELATIONS
COMMITTEE MEETING .
January 22, 2014
3:00 p.m.
One or more Committee Members will participate in this meeting at the teleconference sites
listed below. Each teleconference location is accessible to the public and the public will be
given an opportunity to address the Licensing, Continuing Education and Public Relations
Committee at each teleconference location. The public teleconference sites for this meeting

are as follows:

Teleconference Meeting Locations:

Corey Lichtman, DG . | Heather Dehn, DC

538 Stevens Ave. John Roza, Jr., DC
‘Solana Beach, CA 92075 901 P St, #142A

{B58) 481-1889 ' Sacramento, CA 95814

(916) 263-5355

AGENDA
1. ' Call to Order

2. Approval of Minutes
October 2, 2014

3. Review and Discussion on Strategic Plan Action Items:
+ (oal 1- Licensing
« Goal 3 - Professional Qualifications and Contmumg Education
* Goal 5 - Public Relations and Qutreach

4, Review and Discussion Regarding Proposed Qutreach Publications

* About the Board
+ A Consumer's Guide to Chiropractic

5. Public Comment
Note: The Commitiee may not discuss or take action on any matter raised during this public

comment section that is not included on this agenda, except to decide whether to place the matter
on the agenda of a future meeting. [Government Code Sections 11125, 11125.7(a).] Public
comment is encouraged; however, if ttme constralnts mandate, comments may be I|m|ted atthe

discretion of the Chair.
6. Future Agenda ltems

7. Adjournment

T(916) 263-5355 |  Board of Chiropractic Examiners
F (916) 327-0039 901 P Street, Suite 142A
TT/TDD (800) 735-2929 Sacramentg, California 95814
Consumer Complaint Hotline www.chiro.ca.gov
12661 543-1211 .



www.chiro.ca.gov
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LICENSING, CONTINUING EDUCATION

PUBLIC RELATIONS COMMITTEE
Heather Dehn, D.C., Chair
John Roza Jr., D.C.
Corey Lichtman, D.C.

l% R — e ———m o3
Meetings of the Board of Chiropractic Examiners’ Commiltee are open io the public except when specifically noticed otherwise in accordance with
the Open Masting Act. Public comments will be taken on agenda items at the time the specific item is raised. The Board's Commiliee may take
action on any item listed on the agenda, unless listed as Informational only. Al times are approximate and subject to change. Agenda items may
be taken out of order to accommodate speakers and to maintain a quorum. The meeting may be cancelled without notice. For verffication of the
meeting, call (916) 263-5355 or access the Board's Wak Sile af www.chiro.ca.gov.

e ———— ———— —

The meeting faciliies are accessible to individuals with physical disabilities.” A person who needs a disability-related accommodation or
modification in order 1o participate in the meeting may make a request by contacting Marlene Valencia al (216) 263-5355 ext. 5363 or e-mail
marlene.valencia@chiro.ca.gov or send a written requast 1o the Board of Chiropractic Examiners, 901 P Strest, Suite 142A, Sacramenlo, CA
95814, Providing your requast at least five (5) business days belore the meeting will help to ensure availability of the requested accommodation.

T — et e tt————————— T TS
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NOTICE OF PUBLIC MEETING

TELECONFEHENCE - GOVERNMENT AFFAIRS & STHATEG_IC PLANNINQCOMMITTEE
January 23, 201 5; 9:00 a.m.

One or more Committee Members will participate in this meeting at the teleconference sites listed below.
Each teleconference location is accessible to the public and the public will be given an opportunlty to
address the Government Affairs and Strategic Planning Committee at each teleconference location. The
public teleconference sites for this meeting are as follows:

Teleconference Meeting Locations:

Julie Elginer, Dr. PH Dionne McCilain, D.C. Frank Ruffino, Public Member
Board of Chiropractic Examiners ~ McClain Spérts & Wellness Inc. Department of Veterans Affairs
901 P Street, Suite 142A 6360 Wilshire Blvd. #410 . 700 E. Naples Court
Sacramento, CA 95814  Los Angeles, CA 90048 Chula Vista, CA 91911

(916) 263-5355 (323) 653-1014 (619) 205-1415

AGENDA

1. CALL TO ORDER

2. Approval of Minutes
October 1, 2014

3. Review of the Board Member Administrative Manual

4, Flewew of Recently Enacted Legislation

“AB 809 (Logue, Ch 404) — Patient Consent for Telehealth Services

AB 1702 (Maienschein, Ch 410) — Denying or Delaying Licensure Due to Incarceration

AB 1711 (Cooley, Ch 779) — Administrative Procedures Act: Economic Impact Assessment
AB 2396 (Bonta, Ch 737) - Denial of Licensure Based on Expunged Convictions -

AB 2720 (Ting, Chapter 510} — Record of Action Taken at Public Mestings

SB 1159 (Lara, Ch 752) - Use of ITINs on Licensure Applications

SB 1226 (Correa, Ch 657) - Expediting Applicants from the Military

SB 1243 (Lieu, Ch 395) — DCA-Wide Reforms

SB 1256 (Mitchell, Ch 256) - Third Party Medical Creditors

T (916} 263-5355 Board of Chiropractic Examiners
F {916) 327-0039 gor P Street, Suite 1424
TT/TDD (Boo) 735-2920 Sacramento, California 95814

Cancitmar Camnlaint Uagklina wnanar rhirm ra o
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5. Review and Discussion of BCE Strategic Plan Goals Assigned to the Government
Aftairs & Strategic Plan Committee
+ (Goal 4 — Organizational Effectivenaess
» Goal 7 — Government Affairs

6. PUBLIC COMMENT FORITEMS NOT ON THE AGENDA

Note: The Committee may not discuss or take action on any matter raised during this public
comment section that is not included on this agenda, except to decide whether to place the
matter on the agenda of a future meeting. [Government Code Sections 11125, 11125.7(a).]
Public comment is encouraged; however, if time constraints mandate, comments may be limited .
at the discretion of the Chair.

7. FUTURE AGENDA ITEMS

8. ADJOURNMENT

GOVERNMENT AFFAIRS COMMITTEE
Julie Elginer, Dr. PH, Chair
Dionne McClain, D.C.

Frank Ruffino, Public Member

The Board of Chiropractic Examiners’ paramount respansibility is to protect the health, welfare, and safety of the public through licensure,

education, and enforcement in chiroEracﬁc care. .

Committes Meetings of the Board of Chiropractic Examiners are open to the public except when specifically noticed otherwise in accordance with the Open
Meeting Act. Public comments will ba taken on agenda items at tha time the specific item is raised. The Committee may take action on any item listed on the
agenda, dnless listed as informational only. All imes are approximate and subject to change. Agenda items may be taken out of order to accommodate
speakers and to maintain a quorurm. The meeling may be cancelled without notice. For verification of the meeting, call (316) 263-5355 or access lhe Board's
Web Sita at www.chiro.ca.gov.

The meeting facilities are accessible to Individuals with physical disabilities. A person who needs a disability-related accommeodation or modification in order
to participate in the meeting may make a request by contacting Marlene Valencia at {916} 263-5355 ext. 5363 or e-mail marlene.valencia@dca.ca.gov o
send a written request to the Board of Chiropractic Examiners, 901 P Street, Ste. 142A Sacramento, CA 95814, Providing your request at least five (5}
business days before the meeting will help te ensure availability of the requested accommadation. ’
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- Execufive Offfce
o | E 1625 . Market Boulevard, Suts §-308, Sactaranto, CA 95634
e | P(316)574:8200 F (516) 574-8613 | wwwdoa.cagov

DATE: ‘December 21,2014
10 | _' Executive Gfficers/Bursay Chiefslﬁmswn Ghuafe

| Departent of Consuer Affalrs

FROM:

A —T 4 Laglslatlﬂ 'lmpactmg Al Department of Coneumer
S=UB“!EQT' .| Affairs Licensiiig Programs:

Department) is notitying

! n erder te *ass:st 'Wlth eompliance, the Depadment of C‘ensumer_A"
Anis Al gislat aci aerees aII

eshens_ or cancerns regardmg
856 contact; Justi Paddod ., the Assistant
Je rectorfor L: -16" 5?4-7800 or justin. paddec_@dea ca.gov; You may also -
wishi t6 cbntact y’our legal counssl as well.

; g {fals verbal: sovsERt and pectfle" hat’
the consent s val;d for a des:gnated course of health care and treatment, This Bl took effact
Septembet 18, 2014.

This bill impagts heallh_g arts progranis ONLY Each healing arts program, iy wishi to provide
putreach fo its licénsees regarditig thé chahges-and how this legistation ‘may: aiter the regulation
of telehaalth by fhe.program.

AB 1702 (Malenscheln, Chapter 410) — Danying or Delaying Licsnsure %.Due to
ncarceration
This: bill prohibits programs within the Department from denying ‘a license -or delaying the

processing of licensas based se!ely ‘ah any licensure requtrements having been completed
during an apphcant’s mcareeratlon

Pragrams should review:their licensing procedures 1o ensuré that the processing of applicatiohs
s not delayed due solely to licensure requitements being fulfilled during incarceration.
Additiorially, progran tegulations should bé reviewed to ldentify any- confitctmg rulss that may
riead to be revised.
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AB 1711 (Cooley, Chapter 779) ~ Admiinistrative Procedures Act: Economic
Impact Assessment

This bill requires state agencies to include an economiic impact assessment in its pub[:shed
initial statement of reasons docunient for all proposed. regulations. The bil also requires the
Department of Finance to provide, and periodmally update, instructions 6n how to prepare the
economic impact assessment, which wilt be placed in the State Administrafive Manual.

The Department's regulatory process alrsady incorporates these requirements -and therefore,
there should be no mp!mentatlon impact from this bill,

AB. 2386 -(Bonta, Chapter 737} - Demal of Licensuire Based on Expunged
Conviétions:

Thig: bilt prohiblts 4 licerising authority under the Department from denying & license based
solely ‘ofr & pridr -conviction If the convidtion has been dismissed pufsuant to Pgnal Code
expungement procedures.

The Department’s Legal Division is providing guidance to all the licensing programs regarding
implementation of this Iegislatton If you have any questi’ons or ¢oficems; please contact your
legal counsal.

AB 2720 (Ting, Chapter- 510) — Record of Action Taken at Public Meetmgs

This bill amends the Bagley-Keene Open Meefing Act to require all state: bodies, lncludmg all
licensing programs ‘within the Departient, to kesp a record of; -and plblicly teport, evety vote
and abstention of each voting member on every ‘action faken by ‘a board, committee, or
commission '

The Department's Legal Office. will include guldance on -complying with this law in its annual
memorandum on 4he Open Méeting Act, which will b&'isstied in Janudry. At @ minimumm, sach
program should review ifs procedures for taking votes, recording them, and memorializing them
i méstihg Fircités fo snsure fransparency.

SB 1159 (Lara, Chapter752) — Use of ITINs on Licensure Applications

This bill requires all programs within the Department to ascept an Individual taxpayer
identification number (ITIN) from applicants in lieu of & social secufity’ riumber (8SN) and
explicitly directs the Deparfment's licensing programs fo issus licenses to individuals qualified
for licensure but dre not legally present in the United States. All prograins must. implement this
bill no-fater thar January 1, 2016. However, a program cannot.-begin accepting these numbers
prior to January 1, 2015..

The Department’s Office of Information Services (OIS) is working on incorporating the
hecessary changes. into BreEZe and legacy systems to ensure full lmplementat:on of this bill
takes place no later than January 1, 2016. The Départment will provide additional guidance on
implementation efforis in January 2015 We are asking programs to not begin .accepting ITHNs
from applicants until this additional guidance is given.
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SB 1226 (Correa, Chapter 657) ' Expediting Appllcants from the Military

This blil requires programs Under the Department 1o ekbedite the Jicdhsure process for
individuals honorably discharged from the United States Armed Forces. This hill also allows a
progran to agsist the licensute procéss for these Individuals. This kil s operatlve July 1, 2018,
Programs will need regulations to .specify what documentation s needed to qualify for the
expectitad licensure process. If you have questions regarding regulations, please contact your
leégal courisel,

The expedited. licensure process Under this bill shauld beé similar to what 2ach program has

done to implement | the expedited licensure process Tor m|[ztary spouses under AB 1904 (Block,

Chapter 399, ‘Statutes. of 2012). OIS will be working fo implement SB 41226 in BreEZs. Due fo

resoyrce limitations, thers ate fio plahs:to change the lagacy systerns to implemient SB 1226,
N ;Programs not on BreEZe should utilize a manual process for: expedlfmg mllttary appllcants

. Regarding the assistance o honorably discharged military applicarts, this is, permjsswe not
" mandatory for each program. Whils permissive, we gncourags each program o feview how it
currently licenses military applicants-and determine- where, if any; improvements ican be made,
 Somie Department ptograms, the Bureay of Secunty nd Investigative Servic {BS }and the
Contractars' ‘State. Licehse Boadfd (CGSLBY), -curréntly reash out and rmake. stalff available to
rilitary apphcents during the ficensure process. If your program tends: to have a high volure or
percentage of millitary. apphcants and s interested in lmplementmg a military assistance
program, we suggest your program review the assistance that BSIS and CSLB eurrently provide

ta militaty applicarts.

BSIS; Veterans Come First Pragram '
htte*lfwww bsis:ta.govicustomar - serv:celfaqslveterans shim]

CSLB Milltary Apphc stion Assistance Programs
/i, eslb:ca, gov/Coftiactors/Applicarits Militaryl

. sB 1243 (Lieu, Chapter:395) ~ Departinent-Wide Reforms
This bill makes & numbier of changes to, program authorlty and requlrements

s tallows a program 1o provide & meetmg notice by regular mail, email, of by both. The
program must-give each person who requests a notice the optlon of receiving the notice
by regular mail, erail, or by both. -

+ It requires that any program that intends to webcast a meeting, to indicate on the
meeting notice that it will be webcasted.

s |t extends current telephone dlsconnect authority from specific Department programs to
all programs.

e |t requires the Department to annually repert addmonal enforcement statistics to the
Legislature.

If you hiave any questioris regarding implenienting a telephone disconnect program, you should
contact your legal counset,
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SB 1256 (Mitchell, Chapter 256) ~ Third Party Medical Creditors

This bill requires all heéaling arts licensees to present patients with a specified riotice and
treatment plan that includes estimated costs and itermis to be pre-paid prior ta facilitating ‘a third-
party liné of credit for payment of friedical expensés. The bill also forbids the arrangement of
such a credit plan with a patient that is under the influence of anesthesia.

This bill is also impacts healing arts programs ONLY. Each healing arfs program may wish to
contact its legal courisel for assistance regarding enforcing these new requirements as well as
provide outreach to its licensaes regardmg the changes.
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NOTICE OF TELECONFERENCE
ENFORCEMENT COMMITTEE MEETING
January 27, 2015
r - 3:00 p.m.
One or more Committee Members will participate in this meeting at the teleconference sites listed
below. Each teleconference location is accessible to the public and the public will be given an
opportunity to address the Enforcement Committes at each teleconference location. The public
teleconference sites for this meeting are as follows: . :

Teleconference Meeting Locations:

Sergio Azzolino, DC Heather Dehn, DC
1545 Broadway St., #1A Frank Ruffing
.. ..San Francisco, CA 94109 901 P-St., #142A

{415) 563-3800 Sacramento, CA 85814

AGENDA
1. Call to Order.

2. Approval of Minutes
Qctober 28, 2014

3. Discussioh and Possible Action on Advertising a Chiropractic Specialty

4. Discussion and Possible Action on Proposed Language Regarding Maintenance of
Patient Records/Amendments to Title 16, California Code of Regulations Sections
312.2 and 318

5. Discussion of Developing Qualifications and Proficiency Standards for Expert -
Consultants with the Enforcement & Scope of Practice Committee to Define Criteria
and Standards for Expert Consultant Selection. [2014-2107 Strategic Plan]

6. Public Comment
Note: The Committee may not discuss or take action on any matter raised during this public
comment section that is not included on this agenda, except to decide whether to place the
matter on the agenda of a future meeting. [Government Code Sections 11125 & 11125.7(a).]
Public comment is encouraged; however, if time constraints mandate, comments may be
limited at the discretion of the Chair,

7. Future Agenda ltems

8. Adjournment

T {016} 263-5355 Board of Chiropractic Examiners
F (916) 327-0039 got P Street, Suite 1424
TT/TDD {8oa) 735-2020 Sacramenta, California 95814
Consumar Complaint Hotline www.chiro.ca.gov
(866) 5431311
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ENFORCEMENT COMMITTEE
Sergio Azzolino, D.C., Chair
Heathar Dehn, D.C.
Frank Ruffino

e — - ]
Meetings of the Board of Chiropractic Examiners’ Commitlee are open to the public except when specifically noticed otherwise In
accordance with the Open Meeting Act. Public comments will be taken on agenda items al the time the specific item is raised, The
Beard's Committee may take action on any item listed on the agenda, unless listed as informational only. All times are approximate
and subject to change. Agenda items may be taken out of order to accommodate speakers and to maintain a quorum. The meeting
may be cancelled without notice. For verification of the meeting, call (916} 263-5355 or access the Board’s Web Sile

at www.chiro.ca.qov.

The meeting facilities are accessible to individuals with physical disabilitiss. A person who needs a disability-relaled accommeodation
or modification in order to participate in the meeting may make a reguest by contacting Marlene Valencia at {916) 263-5355 ext.
5363 or e-mail marlens.valencia@dca.ca.gov or send a written request to the Board of Chiropractic Examiners, 901 P Street, Suile
1424, Sacramento, CA 85814, Providing your request at least five (5) business days before the meeting will heip to ensure
availakility of the requested accommaodation.
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MENMORANDUM

DATE January 20, 2015 .

Enforcement Committee Members
TO Board of Chiropractic Examiners
Department of Consumer Affairs

g?% > éf%%'rz/

FROM Kristy Schteidge Attorney i, Le_qal Affairs Division
Department of Consumer Affairs

Case Law Involving Advertising as a Specialist for Discussion of
SUBJECT item 3 of the Committee’s Agenda Regarding “Discussion and
Possible Action on Advertising a Chiropractic Specialty”

|ssue

At the last Enforcement Committes Mestirg, the Cammittee requested that lnfermatlon abotit
Medical Board of California’s regulations and litigation involving the Dental Board's regulation
of advertising specialties be brought to this meeting. | am providing a copy of Title 16,
California Code of Regulations section 1363.5 and the following case information and
summary for the Committee’s review and discussion.

Background and Summary of Cases

In 2000, the Dental Board of California (Dental Board) lost the attached faderal court case
Bingham v. Hamilton, (2000) 100 F.Supp.2d 1233. In that action, the federal court struck

down as unconstitutional the Board's proposed regulations on advertising that attemptedto )

restrict advertising as a specialist unless certain requirements were met, including obtalmng
sducation from Board-recognized specialty boards or successiul completion of a formal
advanced education program at or affiflated with an accredited dental or medical school. The
Board paid approximately $254,000 to settle that case.

in 2003, plaintiffs Michas! Potts, D.D.S. and the American Academy of Implant Dentistry
(AAID) ("Plaintiffs™) sued the former Director of the Depariment of Consumer Affairs Kathleen
Hamitton, and the Dental Board. Plaintiffs challenged the constitutionality of Business and



https://F.Supp.2d

Professions Code section 651(h)(5)(A}, which governed false and misleading advettising and
outlined the conditions under which a dentist could advertise as a “specialist.” Section 651
permitted, among other things, a dentist to advertise a specialty if: () he or she has
completed a specialty education program or is a member of a national specialty board
approved by the American Dental Association (ADA); or, (i} in the absence of ADA
accreditation, he or she has attained membership in or been credentialed by an accrediting
organization that is recognized by the board as a “bona fide” organization for that area of
dental practice.’

| Consequently, Plaintiff, AAID members could not advertise as specialists, only as "general
dentists,” despite the fact that their members truthfully earned additional education and
training in a specific area. AAID alleged this violated thair constitutional rights of free speech.

On September 8, 2004, the federal district court ruled in favor of Plaintiffs in this case, finding
the Dental Board’s advertising statutes were unconstitutional as applied and that the statute
had to be “invalidated.” (Potts v. Hamilton, 334 F. Supp.2d 1206 is attached.) Plaintiffs sought
and received an injunction prohibiting the Dental Board's enforcement of the statute and t
obtained an order for payment of attorneys’ fees in the amount of $324,252.91, which the
Dental Board pald. On February 2, 2007, the Ninth Circuit reversed the lower court's
judgment for plaintiffs and remanded the case for further proceedings at the District Court
level to consider “survey evidence”. collected by the Dental Board fo show that the advertising
was potentially misleading to consumers. (See attached Potts v. Zettel, unpublished decision.)

On October 15, 2010, the district court again found against the Dental Board, ruling that
Business and Professions Code section 651 (h}(5)(A) was unconstitutional because it violated
the plaintiffs’ First Amendment rights of free speech. On November 18, 2010, the Board filed
an appeal, but later sattled the matter. 1t was estimated that the Dental Board expended over
1.5 million dollars to litigate and setile this case. The Dental Board's adverfising statute was
later repealed. (Stats.2011, ch. 385 (SB 540).)

Attachmenits: 16 CCR 1363.5 CoTmmmmmm e I
Bingham v. Hamifton ( 100 F. Supp 2d 1233)
Potts v. Hamiffon (334 F.Supp.2d 1206}
Puotts v. Zettel February 2, 2007

! The amendments fo Business and Profassions Code section 651{h)(5}{A}, challenged in this later action,
essentially placed into statute those regulations that were struck down by the federal court in the prior Bingham
. case.
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§ 1363.5. Advertising of Specialty Board Certification. - WestlawNext

WéStlawNext'

§1363.5. Advartising of Specialty Board Certification.
1BCAADC § 13035 BARCLAYS OFFICIAL CALIFORIA CODE OF REGULATIONE  (pmrme. 8 puges)

 Barehys Official Californk Code of Ragalations Carrentoess
Tithe 16, Professtonsl and Voeational Regulations
Divigion ¢3. Medical Board of Calfornia [FNA L)
Chapter 2, Divikion of Medical Quality
Article 5. Advertising and Standanls of Practice (Refs & Ansnos)

16 CCR § 1363.5

§ 1363.5. Advertising of Specialty Board Certification.

(a) As usad It this secilon,

(1) “speciaily board™ means a board or association which certifies physictans in a
specialty or subspecially araa of medicina.

{2} "Specialty or subspecialty area of medidne” means a dislinet and well-dzfined feid
of madical practice. It Includes special cancern wilh diagnastic and Iherapsutic
modalities of palienls’ heailh problems, or it may conceen health probiems aceording lo
age, sex, organ system, bady regloa, or the Inleraction betwaen palients and thekr
envireamant. A medicat specialy promotes the staadards of practice wilhin s specialty
association.

(b) If a physician adverises that he or she is cerfified by a specially board or assaclation in a
specially or subspecially area of madicing and that specialty board or assaciation is not a
member board of the American Board of Medical Specialties (ABMS) or does not have a
postgraduale fraining program approved by the Accreditation Gouncit for Graduate Medical
Education {ACGME) of the Royal Collega of Physiclans and.Surgeons of Ganada {RCPSC),
then the specially board or assaciation shall be approved by the Diviston of Licénsing and
shall comply with afl of the following requiremants:

{1} The primary purpose of the speclalty board shall be cartification in a medical
specially or subspecialy. The specialty board shall encompass the broad areas of the.,
specialty or subspeclalty.

(2) The specialty board shail nat restrict (lself 1o 4 single madalily or treatmant which
may he part of a broader specially or subspecialty,

v (3) If the spedialty board certifies prafessicnals olher than physicians, the speclalty
board shall nol represent efther thal {) the criferia sat forlh In hese reguialions o {il) the
medicai board's approval of the specially board's cartificalion pragram is appiicable to
nonphysiclang,

{4) The spacially beard shall be a nonprofit corporation or assoclation, and it shall have
at least a tofal of 100 members located in at least onesthird of the slates who.shall . .. .
possess & clear and unrestdeted license 1o practice medicina,

{56) The specially board shall have arlicles of incarporalion, a conatitution, or a charter
and bylaws which describs ifs operation. The bylaws shall:

{A) provide for anindepandent and stable govemning body with staggered, limilad terms
of not more Whan aix years that Is internally-appointed or selected by the members.

{B) set forth the requirements and policies far cartification by ke specialty board.

(C} raquire that the spacialty board promote the public interest by contiibuting to
improvemant of medicing by aslablishing requirernents and evalualing applicanis who
apply.

{D} requirg that lhe specialty board defermine whether applicanis have raceived
adequate preparation in accord with standards estabiished by the specialty boar.

(E) require evidence that appiicants hava acquired capability in a specially or
subspecialty araa of medicine and will demanstrale special knowledge in that fisld,

Page 1 of 4
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{F) requira lhat he speciélty board conduct comprehensive avalualions of the
knaowledge and axperience of appllcants.

(8) The specially board shalt have standards for defarmining {hat those whio arg certiffed
possess the Knowledge and skills essantial to provide competent care in the designaled
spacially or subspecaily area,

{7) More than 80 pergentl of the specially board's revenue for conlinuing operafions shall
be from cerlifizalion and examination fees, membership feas and Interast and
Investrnent incoma.

(8)(A} Except as providad In subparagraph (B} or {C) of this paragraph (6}, the speclalty
hoard shall require all applicants who are seaking cedlficalion to have salisfactordly
completed a postgraduate fraining program accredited by the ACGME or the RCPSC
that includes identifable raining in the: speckally or subspecially area of medicine In
which the physiclan is seeking carlification. This identifiable training shall be deamad
acceptable upjass defermined by the Division of Licensing to be eilher {f) inadequate in
scope, content and duration In that speclality or subspediaily area of medicing In order
lo protect the public heatth and safety of (2} et aquivalent In scopa and content to the
residency kaining required for board certification by any related ABMS board for the
speulfic condiians, disease processes and surgical procedures wihin ihe 3tops of the
applicant cedifying beard's examination and cerlification.

(B} If the training requirad of applicants seeking certificalion by the gpecialty board is
ather than ACGME or RCPSC accredited postgraduale training, fhan. the specralty
board shalt haue trafning standards that Inckide identifable training in the specialty or
subspeclalty area of medicing in which Lie physiclan is Seeking certification and that
have been determinad by the Divislon of Licensing to be aquivalant In scope, content
and duration to those of an ACGME or RCPSC actradited program in a refaied
specially or subspecialty area of medicine. This tralning shall be evalualed by the
Diviston af Licensing to ensure thal its scope, conterd and duration are equivalent lo
those of an ACGME or RCPSC aceredited pragrami and are adequate fof kaining in fhat
spsclalty or subspeclally area of medlclne In urderlo prolect the pubfic hsallh and
safely.”” -

{C) In lieu of the postgraduate training required under subparagraph (A) of (8) of this
pasagraph (8), the specialty board shail raquire applicants seeking cadification to have
complaterd {1} a minimurm of si< yearg af fult ime teaching andfor practics in {ie
speciaity or subspaciaily area of medicing in which the physiclan is seeking certification
and (2) a minimim of 300 hours of continuing Medical educalion in the spedalty or
subspeciaity area of medicine in which the physician Is seeking cerlification which is
approved under Sectlon 1337 and 1337.5 of these regulations. Any teaching experlence
acceplable under this subparagraph shall have been ina postgradale tratning program
accradited by the ACGME or RCPSG or lhat meels the standards set forth in
subparagraph (B) (hat Includes identifiable tralning in the specialfy or subspecially area
of medicine tebe cerfilied. This training shail be svaluaed by the Division of Licensing
and determined to ba squlvatent iy seope, conlent, and duration ka those of an ACGME
ar RCASC accreditad program in a refated spacially or subspecially area of madicine
and to be adequate for lraimng In that speclalty or subsperﬂany area of med‘c‘ma In

under this subparagraph shall be avalualed by and acceptable fo the credentials
commitiee of the specially board pursuant to standards (hat are {1} specifled In the
bylaws of the specially hoard and (2) approved by the Divisian of Licgnsing in
accordznce with critaria set forth in these regulations.
Physicians applying for ceriflcalion who qualify under this subparagraph shall be required by
the spaclalty board tg have satisfactorly compiated an ACGME or RCFSC aceredited
residency Iraining program. This residancy shafl have provided iraining ir: the conditions and
disease processes that are included in the new specialty.

Physicians who are cerified by specizlly beards under this subparagraph which are
Incorpedaled, or organized as an associalion on the effective date of lhese regulations, may
adverlise their board certification for thrae years from the effectiva date of thase ragulations,
During thal time, the specially beard shall demonslrale lo the salisfaction of the Division of
Licensing thal there is in exislence one or more postysaduate tralning programs that include
idanlifiable trairing in the spectally or subspecially area of medicine {o be cerlified that meet
the requirements of subparagraph (A) or (B} of this paragraph {8); then the spacially board's
approval shall ba permanent uniess withdrawn under subsection (c). This Iraining shall be
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svaiuated by lhe Division of Licensing and delermined lo be equivalent In scape, content,
and duration lo those of an ACGME or RCPSC accradited program in a relaled speciafty or
subspeclalty area of medicing and to be adeguate for iraining in thal specfalty or
subspecialty area of medicine in order to protect the public health and safaly. If a specialty
board cannot demonstrals its squivalency to ABMS boards in the three yaars following the
effaclive dals of Ihese regulations, its members may not thereafler advertise corfification by
fhat board. This period may be exlendad for a yearif the Divisicn of Licensing detarmines
Ihat the specialty board is making 2 good failh effort fowards achieving equivalency to ABMS
boards.

Physlcians who are cortlied by spacialty boards under this subparagraph witich are
incorparated, or organized as an assoctalion after the effeciive dale of these regulations.
may not advertise their cerlificafion unkil the specially board [s determinad by the Division of
Licenging to be equivalant to ABMS boards. The specially board shall demanstrata to the
sallslaction of the Division of Licensing 1hal there Is In existence one or more posigraduate
training pragrams that Include identifiable lraining in the specially or subspacially area of
medicine to be cerlified thal meat the requiremenls of subparagraph {A) or (B} of thig
pdragraph {8). This training shalt be evaluated by the Division of Licensing and delermined
to be equivalent in scope, content, and duration to those of an ACGME or RCPSC
accredited program in a relaled specialty or subspectally araa of medicine and lo-be
adaquate for tratning bn thal specially or subspedally area of medicine In order o protect lhe
pubiic haalth and safety. : '

{9) Except as provided In subparagsaph {8}{C} abave, at the lime of appiication for
approval-to the Division of Licensing, 2 spaclalty board shall demonstrate that one of
more posigraduate tralning pragrams are in existence and (hal these programs provide
identifiable training In the spacially or subspeclalfy area of medicine in which physicians
are seeking cedificalion. This fraining shall be evaiuated by the Bivision of Licensing
and determined to be aquivalent In scope, content and duration lo those of an ACGME
or RCPSC aceredited program In a refatad spesially or subspecialty area of medicing
and to be adzquate for lraining In that spedially or subspecialfy area of medicine in
ordar to protect the public heafth and safaly. .

The specialty board shall submit a plan that (A) estimales the number of physiclane o be

certified thraugh subsection (b){B}{C}, above; {B) specifies the number ani localion of pest

graduate \raining programs developed and lo be developed; {he number of rainees

completing tha fralning annuatly; {C} demonstrates the equivalency of those programs, as

- provided for In subsection {B)(8)(B), atove; (D) providea for monitoring o evaluate the
guallty of existing programs; and (£) allows for upgrading of the paramaters of the spechily
or subspecialty area of medicine to accommodate new develaprmanks. .

Every year the sgecialty boand shall report to the Divisfon of Licensing its prograas in
implementing the plan for postgraduale training pragrams in the specialty or subspacialty
area of medicina in which physicians are seaking cartification. Failira to so report shall be
grounds for withdrawal of approvat by lhe division. Failure of a spediatiy board to establish to
lha satisfaction of the division that it is in compliance with its plan, as stated in Its original
submission fo the divfsih_n. shalt be grounds for withdrawal of the division's approval of e
specialty board, Faflurz of a specially board ko provide evidenca [t the posigradualte
training programs are equivalent In scape, content and duratiort lo those of ACGME or )
. RCPSC aceradited pragrams shall be grounds for withdrawal of the appegval-- - »evm - oo s o e oo e e e

(10} Tha spadiaily board shall require ail physicfana who are seeking certification lo
successfully pass a writlen or an oral examinafion or belh which lests (he applicants
knowledge aad skills In: the speciaity or subspeciatly area of medicina. All or part of the
axaminalions may be delegated {o a tesling erganizatlon. Aff examinalions shall be ’
subject {o & psychomelric evaluation. The examinalions shall ba a minimum of skigen
{16) hours. in length, Those speciafty boards which require as a prerequisite far
carlification, prior passage of an ABMS examination In a related spacially or
subspacialty area, may grant up to eight hours cradi for the ABMS qualifying oard
examination loward the sixtesn (16} hour testing requirement.

(11} The spaciaity board shall issug cerlificates to fhose physicians who arg found
qualified under the stated requirements of the specialty board.

{12) The specially board shall assist in maintaining and elevaling the gtandards of
graduate madical education and facilities for specially iraining in medicine in
collaboration with olher concerned arganizations and agencies, and have a mechanism
for assisling accrediting agencies in the evafualion of training programs.
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(c)(1) Upan requast the Divislon of Licansing will approve a speclally hoard [ ff meets the
criteria sat forth in thesa regulations. The divigion may withdraw the approval of a speciatty
board if he: clivision finds that it fails to meet the critarla gel forth in these regulalions,

(ﬁ) Wilhin 30 working days of leceipt of an application for spacially board approval, the
divislon shall inform the applicantin wrillng thal It is eithar cumpla[é and aceepled for
fling and referial to a medical consullant selectad by the division ar that It is daficient
and what specific informalion or documantation js required to complete the application.

(3) Within 918 caleridar days fromi the dala of filing of a comploled application, the
division shall Infarm the applicant in writing of s declsicn regarding the applicant's
approval as a speclally board.

(4) The division’s Ume. periods for processing an applicalion fram the receipt of tha initial
application lo the final declsion regarding approval or dlsapproval based an the
division's actual performance during the two years preceding the proposal of this section
ware as foliows:

(A) Minimum - 646 days.
{B) Median - 714 days.
{C) Maximum - 918 days.

{d) Speclalty boards approved by tha Division of Licensing shall cerlily every three years
from the date of approval that they confinue lo meet the requiremants of these ragulations.

{2} The Divisfon of Licensing shall conduict such evaluzlions as It desms appropriale to
ansure that applicant boards applying lo the division meet tha criteria of these regufatlons.

Note: Authority cited: Saclions 651 and 2018, Business and Profassions Gode: and Section
16376, Government Cads, Reference: Section 651 . Business and Professions Code; and
Saction 16378, Government Cade,

HISTORY
1. New section Fled 1-27-94; oparative 2-28.94 {Register 94, No. 4),

2, Amendment of subsections (e)(2) and (2){3) and new subsections A 4)(E) filed
3-24-89; aperalive 4-23-88 (Register 99, No, 1 3).

This dalabasea is current through 1/2/15 Register 2015, No. 1

16 CCR § 1383.5, 16 CA ADC § 1363:3
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Bingham v. Hamlltén

Unilad B1ales Dislrict Gour, E.D. Caligmis,

May 15, 2000

5% Ongiral Image of 100 ¥ Supp.2d 1233 (POF)
100 F.Supp.2d 1247
Urited States Digtrict Court,

"Denlist and the American Academy of Implant Dentislry (AAID] broughtaction challenging

E.D. California,

o. CIV. §~59--0499 DFL, JFM.

v.
Cathleen HAMILTON, in her Officizl Capacity as Director, California
Department of Congumer Affalrs, et al., Defendants.

May 15, 2000,

N

100 F.8upp.2d 1233 {Approz, 17 papssl

the Califomia State Boaed of Dental Examiners’ enforcement palicy prohiblting tha

adverfisement of eertain credentials by Californla feensed dentisls, Upon plaintifts” molien

Perry J. BINGHAM, D.D.8., and the Amerfean Aeademy of Implant
Dentistcy, Plaintiffs,

for surarmary judgment, the District Court, Levi, J., held that board's anforcement policy
violated First Amendment lo extent that it prohibited advertisement of AAMID credentials
unizea the adverlising dentist had at least ane year of post graduate academic study in
implant denfistry.

Mot‘um gramed.

West Headnotes {9}

1

Federal Courls & Filness and hardshlp
- In considering whether a ease Is ripe for review, a court must evaluate the fitness

of the Issues for judiclal decision and the hardship lo the parlles of withholding

caurt consideration.

2 Federal Courts "3‘7‘* Finess and hardship

A claim 1s il for declsion, for purfoses of rlpeness analysls, | Ihe [ssues raised

are primarly legal, do not require furlier factual developmeni, and the chalienged

action is final,

1 Federnd Courts %" Envlrunmentand health

4 Fedt.rai Courts & Youngerabstenlmn

Although regulation conlaining policy (¢r advertising of sredentials issuad by

recognized dental specially boards and assoclations was nol yet aperative, suit
chailenging California Stale Board of Dental Examiners' enforcement palicy

pmhlbltlng adverfisernent of ceraln credenlials by California licensed denlists was

fipe for ad}ud[callon gince-recerd was developed the dispute was primaiily legal,
and plainliffs would suffer hardship wilh continued delay: If demist wera to

adverlise his Amerlcan Academy cf implant Dantistey (AAID) tredentiats, he

would violatg statute and could be Immediately subject to sanctions, including

revocation of his license. \West's Ann.Cal. Bus. & Prof.Coda § 651; Gal.Code

Regs, title 16, § 1054.

5 Cases lhat cite his headnote

Younger abstention only applies {o pracgedings that are judicial in nature.

5 Fedaral Courts ™ Panticular Gases, Contexis, and Questions

Agengy's raview of praposed regufaiion for compliance with the necessity and

clarity standards of Government Code was not a Judicial procaading, and Younger

abstention, therefors, did not apply.
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6 Constitutlonal Law = Health care
Heailh & Adverlisirg
Dentists’ advarlisement of their Amercan Academy of implant Dentisiry (AAID)
credentials conaliluted commercial spaech preteclad under the First Amengment.
U.5,C.A. ConstAmend. 1.

3 Cases that cite this headnota

7 Constitutional Law b= Reasonableness; relationship s governmental
interest
Commarcial spaech that is not falsa, decaptive, or misleading can be restricted,
hut only If the State shaws thal the reskietion directly and matsdally advances a
substantial state interest in a maener no more extensive than necessary lo sarve
that interest. J.S.C.A. ConstAmend. 1.

& Constitutionat Law % Business or profassionzl sarices
With regard lo adveriising of credenilais from professional organizations, state
may nof, under Fltst Amendment, completely ban statements Ihat are nol actually
or Inherenlly misleading, such as ceriication as a speclalist by bons fide
arganizafions, U.8.C.A. ConstAmend. 1.

8 Constitutionat Law B Hoalth care
Health ¥ Adverlising
Callfornla Siate Board of Dental Examiners' anforcement policy viotated First
Amendment [o extent that it prohibited adverfisement of American Academy of
Implant Santistry (AAID) cradentiais unless the advertising dentist had al feasf
one year of post graduate academic study in Implant dentistry; board lailed to
show {hat advertisemant of AAID gradentials was inherenlly misleading, that
_advertisément af AAID gredentiats would mislead (he public into believing that the  :
dentist placing the advertisemant had at leas{ one year of post gradiale :
academic work In implant dentistry or that any potential for consuimer decaplion
could not be addressed by disclosure requirements rather iran prohibition.
U.6.C A, ConstAmend. 1; Wesl's Anr.Cal.Bug, & Prof.Code § 851,

\ 4 Casas that cite lis headnote :

Altornays and Law Firms

1234 Richard W Nichals, McDonaugh Holland and Adlen, Sacramento, CA, Frank R Recker,
pro hac vice, Frank R Recker and Assoclales, Marco Island, FL, for Plalntiffs.

Jogt S Prinas, Allomey General's Office of the Slale of Caiirorhla. Sacramanio, CA, for
Defendant,

MEMORANDUM OF OPINION AND ORDER |,

LEVI, Diglrigt Judge. .-~ == = -~

This Is a First Amendment commercial speech cage in which plainiiffs Perry Bingham and
the American Academy of Implant Dentistry {AAID} challange the Califorcia State Boasd of
Dental Examinars' ("Caffornia Denlal Board” or "Dental Board") enfwrcement policy
prohebiting the adverisement of cerlaln credentials by Galifornia licensed dentists. Plaintifis
now move for summary judgment. For the reasons stated below, the motion will be granted.

. h
Implant dentistry consists of the placing of *devices for attaching arfilicial replacemant leeth
fo Iha same bones o which ratural teeth are anchored.*! (P's.’ Exh. DD, Defs.’ Regulatory
Fila, at 546, AAID Position Paper: Specialty Recognition and the Fulure of Dental kmplants.)
This case arises from the inferaction of four sets of facts or circumsiancas concerning the
practice of implant dentistry. First, any dentist with a general license fo praclice as a denilst
may perform kmplant dentistry in Cafifornia. There fs no requirement of any special training
or education beyond that required for [he license fo practice as a dentist. As a consequence,
any licensed danlist may advertise (hat he or she practices implant denlistry Second,
implant dealistry is not one of lhe eighl speciaiiiies recognized by the American Dental
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2002 Wi 34077968

POIMNTE SAMN DIEGD RESIDENTIAL
COMMURNITY LP., & Cafiformia Intltad
parnarship and Gosnal Bullders Corporation
of Califermis, a Californfa comperalion, |
Pralnliifs. v. WL FROPERTIES, LLC. a
Qalifornta imilad fiabilily company; Astra
Masagemant Camporstian, o California
cofporallen; Palomby YWeingdetan, an )
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Association {ADA) and herefora no ADA credeniials are available in implant dentisty as a
distinct fleld or specially. Howaver, the ADA does award gredentials [ oral surgery,
periodontics, and prosthadantics, fields that Include Implant dentistry, but that requira
axtanslve post graduate academic training, {Ses Berger Dec), 11 3-4.) Third, the AAID, a-

* natloral dentist organizafion founded in 1953 wilh some 211 Califaraia mambers, (see
Compl. 1113}, arguably fills the gap betwean the general denllst and the ADA spacialiat by
awarding the credenifals of "Feliow” and “Diplomate” In implant denlisiry to izensed deatists
who *7238 have completed cerlain requirements. * Thesa requirementls elude testig,
several fundred hours of continulng educalion in implant denfistry, and clinical exgerience
alsa In implant dendlstry. {See Shuck AfF. at 1.) The AAID requirements, howevar, do nat
Inciuds post graduate academic fralning at an accredilad denfal of medical schoot,

Finally, as appiled to dentists, Cal. Bus. & Prol.Gada § 861{h)(5)A) allows a dentist lo
advarlisa credentlals or a specially certification awarded by a privale oF public hoaed oniy If
that board or agancy Is recognized by tha Californfa Dental Board. Uniil recenlly he
Californfa Dantat Board appeared lo rely upon the ADA In making recognition decisions.
More recently, however, as a result of the pradecessor lawsul lo this actlan, the Califarnia
Denlal Board has develcped its cwn racognition standards which have been reduced to a
proposed regulalion. '

Plainliff Bingham s a Cafifornia licensed dantist practicing general dentistry. He is a member
af tha AAID and has been awarded the *Fellow” and "Diptomate” rankings in impslant
dendisiry from that organizafien. Not surprisingly, Bingham and other members of the AAID
wand o adverfize their AAID credentials and have sought permission ko do Sa from the
Denltal Board. As explained below, the Californla Dental Board's legat positlon has
undergone sume develepment In the course of this litigatian. its bottem line has not
changed, however. it doas not recognize the AAID or is credentials, and it states that under
§ 65 1(hj(5)(A}, Cal, Bus, & Prof.Code, it Is entilled (o lake enforcement adlion against any
demlist who advertises AAID cradentfals unless the dentlst hag one academ!c year siudying
implant dentistry at an ascradited dental or medical school.

A. Privr Litfgation History

Tne piaintiffs first challtanged the Califoria Dental Board's position in an acion filed in
September 1997, The coutt dismissed that action as unripe. See Bingham v. Berfa, C:iv Ne.
S~87-1817 DFL JFW (Bingham 1), Grder of Jan. 15, 1998. Atihe tima of tha priot aciion,
the Dental Board fdllowed an infarmal policy of deferring fa the ADA 2s o which credentials
and speclalities should be recognized. In the federat aclion, plaintifs azgued that Ihe ADA
Improperly had declined lo recognize impfant dantistry in arderto protect other axisting
speciafilles from competilion. Whataver the merifs of that posifion, he court conciuded that
lhase arguments had Aot been prasented fo (hs Dental Board in the Ars{ nstance aid that
plainfiffs had not yet so ught & declaralory decision from the Dental Board elther approving or
disapproving a parlicular proposed advertisement. Thus, pifor to fitigaling heir ¢lakn In
federal court, the praintlffs were ordered to “seek relief from the Dantal Board dirsctly.* 1d.
at 4. The court noted:

The Denlal Board glso must consider whether a llat ban on any advertisemen| of AAID
credenfials—evan [f accompanied by appropriate disclafimers—Is required to protect the
putillc from misteading advertising The Den[ai Board may welt concluda lhat the proposed

taarer as lo why the Dentai oard conc{udes thal such a '1‘236 ban I8 Justified
in the cIrgumstances hers,
fd.

On February &, 1898, the plainifs requesied; by letler, a daclaratory decisfon from the
Dental Beard under the lerms of Cal, Gov.Code § 11485.2C. ¢ (See Gompl. 1 8.) Daspile an
exchange of letters babvesn counsel for plaintiffs and counsel for defendants, no acllon has
aver been takan by the Dental Board on plaintiffs' request for a declarafory decision,
prasumatly because at roughly the same fime as the request the Denlal Board began
drafing a regulation o address the issues prasenled by Bingham

On Mareh 15, 1989, the plalidiffs again fled a complaint in federal court, *tontaining

substantially the same legal asserlions” as the earller Seplember 23, 1937 complaint.

(Compl 1 6.) Since the filing of that complainl, the Dental Beard has greposed Cal.Code

Regs. lit, 18 § 1054 as its mechanism to enforce Cal. 8us. & Prof.Cod= § 881, !

8, The Denfal Board's Currant Interprotation of § 851
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Although § 1854 has not gone Into effect, the Dental Board currantly inerprets and enforcas
Cal. Bus. & Prof.Cods § 651 according lo the standards contained in the propused
regulation.® According to lhe Executive Offlcer of the Danlal Board, °[tjhe Board policy for
advertising of credendials issued by Recognized Dental Speclally Boards and Assoclalions s
axpressed in proposad Section 1054."? {Colemaa Decl, 1 11.)

Thus. the Dental Seard's current polley under Cal. Bus. & Prof Code §651 Is that:

{a) A denfist may adveriise that he or she has cradentials from one of the dental specialty
boards recagnized by the Board of Dental Examiners of (he Slate of Cahfornia, pirsuant
to Section 1054,

(b} A denlist may not advartise credentials granted by a privats or public board or parent
assogiation which Is ot recognlzed pursuant to Section 1054, unless:

(1) The privale or public board or parent assecialion which granis the credantials
cufrently requires:

(A} The successful completion of a formal advanced educationt program at or affiliated
with an accredited dental or madical school equivalent I at least one academic year
beyond the pradoctoral curriculuemn;

{B} Successful complelion of an oral and writlen examination based on pyschometric
principles; and

(C) Training ant! experlence subssquant to successtut compietion of (4) and (B)
shove, to assure competent praciice In the dental disclpiine as defermined by the
private or public board or parant assoclation whigh grants the credantials.

*1237 {2) Any adverfisement which references the denfists cradantfals shall include the
following staiement "IName of announced dental discipline] Is a discipiing not
recognized as a dental specialty by the Board of Deptal Examiners of the State of
California.”

(3} The dentist disclioses that he or she is a genaral denlist in any adverdising which -
refereaces the danfisls credenilals.

Cal.Code Regs. {it. 16 § 1054.1 (proposed).

The AAID s not recognized by the Dendal Board. Thus, under the Dentat Board's current
anlorcament palicy, AAID credenlials cannot ke adveddised siice hey are not earred after
an academic year of postdoctoral currfculum al an accredited dentat or medieat school.”
Bacause plaindiff Bingham has not completed one year of post graduale shudy in implant
dentistry, and because lhe AAID Is nol recognized by the Dendal Board, were he lo advertise
his AAID cradentials, he would violale Cai, Bus. & Prel.Code § 651 and could be subject to -
sanclions, including revocaticn of his lcense, See Cal. Bua. & Prof.Code § 632,

Plaintiffs bring tihiy actlon to challenge the one year educational requfce-ment. They da et
attack lhe Dental Beard's disclosure requirements nor do thay guarss! with the testing,
fraining and experience requiremants.

. e o .M. Ripenass e
The: Dental Board argues that the plaintiffs’ claim fs not ripe for adjudication bacause
Cal.Code Regs. 4t 16 § 1054 is nol yet oparative, instead, the Dental Board argues thal the
court should abstain frem jurisdiction untl he regulation goes into effecl. The basie problem
willx this argument, hawever, is that what Is beiag chalfenged is the Denfal Board's present
enforcameant policy under § 651, and his policy is now in placa and does not wait upon
implementation of § 1054.

1 2 *In considering whether a case is ripe for review, & courl must evaluala ‘(1] the
fitness of the Issuss for Judicial decision and [2] the hardshig to the parlies of withholding
court consideration.” * US Wes! Cammunicetions v. MFS infslens!, fnc.. 193 F.3d 1112,
1118 (1993) {quoling Winter v Cafifornia Med Raview, Inc., 900 F.2d 1322, 1325 (9lh
Cir.1989Y) {brackets In original). "A claim is fit for decision if the [ssues raised are primarily
lagal, da not require further factual development, and the challenged aclion 15 final.” Winkgr,
- 900 F.2d al 1325,

3 Uniike the claims in Bingham {, the plainiffs hava prasented sufficient evidence of the
Dental Board's enforcement palicy. The Dental Board has conceded In its opposition papers,
{see Defs Opp. Summ. J. at 5), in its answers lo the plainlifis’ requests for admissions, 3
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and al oral argument on March 24, 2000, thal Bingham and other tiembers of lhe AAID
wauld be subjact to sanctions If (hey were *1218 to advartise fhalr AAID cradaatials. it is no
longer "speculalive” as to whether the plaintiffs would be subject to discipline for advertizing
AAID credentlals. See Bingham [, Order of Jan, 15, 1098, af 3. As a result, the conlroversy
Is primarly legal: whether the Denial Board's advertising prohibition violates e Firsl
Amendment.

The plaintiffs also present a compelling argument for hardshlp. Gver two years have elapsad
since the diamissal of Bingham L During this two-year period, Bingham and membars of the
AAID have been unable lo advertise their AAID credentiats without jusfifiable fear of
profassional discipline from the Dantal Board. This Injury will persist IF their claim i3 further
delayed, :

The Dentai Board also arguas that plaintiffs Thave failed i exhaust admin)siraifve remedies,
Yelitis ynciear what further staps plalntiffs could take to chalienge the Denlal Board's
present enforcament policy. After Binghain [ was dismissed, plaintiffs sromptly sought
dedlaratory relief from the Denlal Board lo clarify whethar AAID cerfifications could be
advems?d under § 851. Although their request for declaratory relief was nof acted upon, ¥
fhe Dental Board In fact Jid clarify and articufale ifs enforcement policy, and this clarification
Is embodied in proposed § 1054, There are no administrative remadies lait lo exhaust.

4 §  Finally, fhe Dental 8card argues that if plalngiffe’ claim Is ripa for adjudfcalion.
the court should nonelheless abstain from exercising its jurlsdiction under Younger v. Harrs,
401 US, 37, o1 5.0 746, 27 L.Ed.2d 869 {1971}, because the Denlal Board's proposed
regulatfon is before fhe OAL In an ongoing admlnisirétive proceeding. Younger abstention,
howaver, anly applies lo proceadings that are Judicial in nature. Ses Naw Orieans Public
Serv., Inc. v« Counci of the City af New Orleans, 491 1.5, 380, 370, 109 S.Ct. 2506, 2518,
108 LEd.2d 208 (19809), The DAL's review of lhe groposed regulation for compfiance withy
the necessity and clarity standards of the Govemment Code Is not a judiclal proceeding.
Younger abstention, therefore, does nol apply.

Plaintiffs claim Is fipe for adjudicaflon. The record is devetr)ped" the dispude Is primarly legal,
and the plaintiffs would suffer hardghip with centinued dalay.

. iIt. Commarcial Speech

8 7 The plainiffs' adverlisement of their AAD credentials constitutes cammercial
speech protected under the First Amendment. See Viiginia Board of Pharmacy v, Virginia
Cltizens Consymer Govirell, Ing., 425 U8, 748,770, 98 8.GL. 1817, 1830, 48 1 Ed.2d 348
(1976). The stales may prohibit falze, deceplive or misleading adverlising. See i, at771
~72, 98 8,C4, at 1830-31. "Commercial speech that [s not false, deceptive, or misisading
can be reatricted, but only if the Slate shows thal the resiriction directly and materially
advances & subslantial state interast In @ manner no more extensive than necessary to
serve thal interest” Ihanez v. Flovidd Dep’ of Business and Professional Regulation, Bd, of
Accountancy, 512 U.8. 138, 142, 114 8.CL 20484, 2088, 129 1..Ed.2d 118 (1994) (citing
Gentral Hudson Gas & Electric Gorp. v. Public Service Comm’n of New York, 447 U.5. 557,
566, 100 5.Gt. 2343, 2351, 85 LEd.2d 341 (1980)); see afso In re RLALL, 456 .. 191,
203,102 §.Ct, 929,937, 71 L£d.2d 64 (1982},

*1239 A, Commercial Speech In Profassfonal Services
oz weemme ... & ._The.Supreme Courl.has held that tha advertislng. of credenlials from prafessional - - -+ - - ——mom e e oo
organizations s not inheranlly misleading to the public. In Peal v. Allorney Rogistration &
Disciphnary Gommn'n of iflinois; 496 U.S 1, 110 S.0L 2281, 110 L.Ed.2d 83 (1990), a
pluraiity of the Court found that an attorney who deslgnated himself as a "Certifled Civil Trial
Specialist by the Nafional Board of Trial Advocagy” was nat engaged in misleading
advertising. in ovarturning the (llinois Supreme Counl's linding that the general public mighl
e misied by the adverisement and coutd mistakenly helieve that the lawyer was more
yualified than his peers or had received 2 cradential from an official state organizalion, the
Court held: ’

This analysls confuses the distinclion hetwaen statements of opinian or
quality and statements of chjective facis that may support an Inference of
quality. A [awyer's cedification ... Is a verifiable fact, as are the predicate
requirements for Ihat cerification. Measures of [ral experience and ours of
continuing educalien, like nformation gbout what schoofs the lawyer
attanded or his or har bar aclivities, are facls aboul a lawyer's raining and
practice. A claim of cerfification is not an unverifiable opinion of the ultimate
quaiity of a lawyer's work or a promisa of success but is simply a fact, albeit
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deceplive or Inherenlly misleading.

one wilh mulfiple predicales, from which a consurmer may or may nat draw an
inference of the likely quality of an attorney's work in a given area of practice.

fd. at 101, 110 S.Gt. at 2288 (inernal citations omilied), Moraover, tha Court concluded tat
even If the public might potentially be misled by a term such a8 *cartiffed” or “speciatist” leas
teslrictive regulations requiring disclosure could address this poteniial wall short of an
outright prakibition: *a Slate might considar screening eerfifying organizations or requiring a
disclaimer about the carifying organizations or the slandards of aspecialty. A state may not,
however, complelely ban sialemenls that are not actually or Inharantly misleading, such as
certification as a speclalist by bona fide arganizatlons ..." jo. at 110, 110 5.CL af 2292-93
(intarnal cltafions omitted),

Sirmilarly, ins ihangz v. Florida Dap't of Business and Professional Regulation, 8d. of
Accountancy, 512 U.S. 136, 114 5.Ct. 2084, 129 LEd.2d 113 (19¢4), the Florida Board of
Accountancy reprimandad a lawyer for adverlising her credentidls as a Cerfified Financial
Planner {CFP)—awarded by a privale organtzalion—beside her credentlals as a Cartified
Public Accountant {CPA)}—licensed by Iha Board of Accountancy. The Board of
Accountancy arguad that the use of tha term "ceriifiad” ji her CFP credentials ‘Inherenty
misfead(s} the publlc info beliavirg that state approval and recognition exists.” fd. at 142, 114
5.Ct af 2088 (brackets in orlginal).

9 Applying Peel, the Gourl held that wilhout conerefe evidence of deception eaused by
the cradentials, the evidence was "not sufficient to rebul the constitulional presumplion
favaring disciosure over soncealmant.” i, at 145, 114 8.Ct at 2690 (cltation omitled), The
Court held thal the mera claim that the commercial speech may be polentially misleading
cannot suppiant the stata's "burden to ‘demonatrale that the harms it racies are real and that
fls restriclicn will In fact alleviate them 1o a material degree.'” id. at 148, 114 5.1 af 2000
{quoling Edenflsld v. Fane, 507 U.S. 761,771, 113 S.Ct 1792, 1800, 123 LEJ.2d 543
(t93)).

The reasoning in Peel and /banez Is zpplicable o any professional advertising, including the
advertisement of denlal cradenliala. Ses Bergrer v, Cook, 33 F.Supp.2d 1327
(M.D.Fla.1998) (a PRIying Pasiand ibanez in a suit invoiving the advertising of dentat
credanfials); ¢f *1240 Parkarv Cammomyealth of Kenfocky, Board of Denfisiry. 818 F.2d
504 {6l Cir.1987). Under Pael and (banez, then, ths Dental Board's prohibition of AAID
credenilals can only be sustained if thera is a real, demansirable potential {hat the publlc
may be misled, and if re prohibilion is necessary lo address this prablam, as opposed lo
lesser measures.

B. AAID Credentials and Commercial $pasch

The Dental Hoard's contenlion thal the 2dverlisement of AAID eredentials will misteagt
members of the public is not persuasive, To begin with, a8 in Peai there ia nothing
Inhesentty or necessaly misleading about the adverfsement of ie AAID's credentials. The
Dental Board does not contend that the credentials are meaningless of that ihe organization
is & sham. The AAID is a bona fide organization, and it actually lssues.credentials according
to certain published standards. Thus, the AAID cradentials that Bingham and ather AAID
members desire [o adverlise exist and mambers of tha public can confirm this Fact as well as
the predicate acts required for AAID carlification. In shord, the ddvertising [s not false,

Nonatheless, the Dental Board apparentiy sees a potential far confusion becayse
consumers might befieve that the AAID's cradénliais are in some way spunisored by the
Dantal Board. The Board also apparently helieves thal consumers assume that professional
cradantials are backed by at teast one year of post graduate acedemic work and further Ihat
members of the public may not undarstand the diffarence befween an AAID cerlification and
the more rigarous requiremants of the varlous ADA spaciallias. While plaasible cancerns,
the Dental Board has virlually no avidence beyond conjeclure Ihal any of these concerns
has real substance. ™

The anly evidence Ihat the Denial Board offers Inat the advertising of AAID credentials
wouid be misleading is conclusary, anecdetsl, and speculaliva, (See Colaman Dect.,
Singhanr I, 1 8 {“In my capacily as Execudive Diractor of the Board, [ am aware (1at there
have been complaints regarding consumer cenfusion caused by dental adverlising of
specialty board cartificalion in specialty boards not recognized by {he ADA."): Berger Decl.,
Bingham | 9 {"[T]ha public wauld be mistezd [sic] into believing hat an AAD or ABOLAD

-'Fellow’ or 'Diplomate’ had the educational and examination rzquirements of an orat surgacn

and specialist in prosticdontics when in fzct they do net."}; Abvood Dedl, {19 4-8 {anecdaotal

Page 6 of §
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avidence from a denfal patient who was allagedly misled by AAID credentials); Cincolla
Decl. 11 5-18 (ansctiotal avidence from a lawyer who rapresents a deplal paliént who
allegedly received Inadequale dental case from an AAID acoredited dentish) .} The Daniat
Board fras nat offered any empirical evidence—In (he farm of studies or sureys—which
would suppert a conclustan that the advertising of AAID credentlals would mislead the
general public. Sea Manez, 512 U.8. al 148, 114 5.C4, at 2090; Peal, 496 LS. af 106, 11¢
%,CF at 2290. More parileularly, there is no evidence thal members of Ihe piblic assume
that the AAID cradenlials at lssua here are backad by at [east one yaar of post graduats
study In impiant dentistry.

Even assuming that the Dental Board had made an adequate ev[déntlan/ showing of lhe

potentiaf for deception, Il has failed to show thal a total prohibition s necessary. “f241 The . -
Dental Board's concemn as o sporl:surship could be addressed by requiring disciosure in the

advartisement Lhat the AAID fs nof recognized by the Dental Board or the ADA. The

proposed reguiation requiras disclosure that implant dentistry Is not a disclpting recognized

by the Dentat Board; an equivalant disclaimar might slafs thal the AAID Js not affiliated with

ther California Dental Board. Stwifarly, the Dental Board's concern lhat the publlc will make

Incorrect agsumptions as to the requiremenls for cactiffication could be addressed by

raquiring the adverlisement to summarize the requirements for carlificalion, Sze Bales v.

Stata Bar of Arizona, 433 U.S. 350, 375, 97 5.Ct. 2891, 2704, 53 L.EL.2d 810 {1977).

in shari, the Benial Board fa#s to show that the advertisement of AAID credentials s
Jinherently misteading. It further fails to show that the adverisement of AAID credentials Wil
mislead e puhlic Info believing that the dentist placing lhe Advertisement his at least one
yearof pes! graduate academic work in Imptant dentlstry. Finaily, the Denta! Board fails to
show thal any polenlial for consumer deceplion cannot be addressad by distlosure
requlrements rather than prohibiion. ;

V. Rallaf
The court finds and declares that ihe Dental Board's enforcement policy is ungonstitufional
lo the extent that it prohibits advertisement of AAID credentials untess the adverlising denfist
has at|least one year of post graduate academlc study in implant dentistry, The remainder of
the Dental Board's anforcemant policy wnder Cal, Bus. & Prof.Cote § 651 Is not beforp the
court and, therefore, remains undisturbed.

v .o )
The plaintiéfs' molfon for summary judgment i3 GRANTED,

IT15 50 ORDERED,

F ootnof:es

t Accordlng to the AAID, “[ujnitke most currenf forms of danlures, which siton
tep of the gums or ar2 atfached o existing teath, Implants may be inserted into
the bone, functioning like an artiffcial {ooth roof, or may ba placed directly
against the bone {o supporl a denlal prosthesis.” fd,

2 The "Fellow" designation is awarded directly by fe MID: {he higher rank of
“Diplomale” is awarded by the American Board of Oral Implantology/implant
. Danlislry, a eartifying board.spengored-by e AAIDATempLY Mg - - o smmmmzmm s s s s s e e

3 At oral argument on Decamber 5, 1997 In Bigham I, the defendants’ counsel
indlcatad that the ptaintiffs could ask for a declaratory decision from the Dental
Board as to whether their propased advertisemanl would be in compliance
with § 65 1{h)(5KA). (Rep.'s Trans. of Proceedings, Bingham I, Dec, 5, 1997, at
8)

4 Following tha dismissat of Singham I, defendants' counsel senf a letler to the
Dental Beard recommending thal the Denlal Board propose a formal
regulation. (See Letter from Primes to Coleman, Jan. 22, 1998}

5 On January 28, 2000, the California Office of Administralive Law (OAL)
disapproved the Denlal Board's proposed regulation for procedural reasons;
according to defendands, OAL disapproved the proposed requiation because it
failed to comply wilks the necessity and clarity standards of Cal. Gov Code §
$1249.1, (See Colaman Dech. Exh. 2, Decislon of Disapproval of Regulatary
Action, File No. 89-1214-08S, Fab. 2, 2600, al 1.} At oral argument ca March
24, 2000, defendants’ counse! stated lhat the Dealal Board tad resuibmitfed
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the same proposed regulalion fo the QAL after addressing the procedural
deficiencies, and that it expecied approval In April 2000. Aceording to the
DAL's Internel wel page, it appearsa that the OAL has approved {he regulation
and that it is scheduled te become operalive an May 24, 2000. Sas
<jtp:ffcer.oal.ca.gove>,

Further, at oral argument o March 24, 2000, defendants’ counsel coneaded
that Bingham would violate Ihe Dantlal Board's current poflcy, a3 exprassed in
the proposed ragulalion, If he were to adverise cradentials awarded by the
AAIB. ’

At oral argement on March 24, 2000, defendands’ counsaf indicated that AAID
mambers who have satisfled lhe requirements of proposad Cal.Code Regs. lit,
18 § 1054.1(b) could adverlise their AAID credentials. Thus, AAID cradantial
halders who have comipleted one post graduate academic yaar in implant
danlislry at an accrediled madical or denlal school may not be subject io
disciplinary action, However, since the defendants have conceded that
Bingham has not satisfied those requirements, e caanct advertise his AAID
cradentlals.

See Defs.’ Responses to Pls.' Request for Admisslons, No. 38 (“The Board's
interprefation and implementation of Seclion 651 of the Business and
Professions Code Is cutlined in Saction 1054, ol geq.”); i, No. 37 (*The
Board's current Interprefation of Seclion 651 of the California Business and
Professions Gade Is outlined In Section 1054, el seq”™); /d.. No. 46 (K the
Plaintiffflicensee does not comply Saction 1054, the Board would admit that £
would be unlawful for himi lo adveriise AAID and ABOIID credentials.”). But
see id., Nos. 3, 19 & 44 {denying that the proposed regulalion is the Dental
Board's current enforcement palicy). )

“A dacision not to issue a Declaratory Decision Is within ihe discretion of the
Agency. An Agency's fallure to lake aclion wilhin 80 tays of receipt of an
application constilutes a denial of ihe dpplication.” Cal.Code Regs. fil. 1 §
12747y, When taking acfion on an application for a dedfaratory dacision, the
Denlal Board is redulred to commence a Daclaratory Decislen Proceeding with
specific nofica requiraments. Sea i, at § 1272, “Withits 60 days of receipt of an
application ... the Agency shall serve on the Applleant ... nolice of lhe

Deaclaratory Decislon Praceeding.” Id. al § 12758(a). Since the Dental Board did

nol respond to the plaintifls’ request within 60 days of its receipt, tha Dental
Board deried the plaintilfs’ application for a declaratory decision.

The Dental Board does not contend that one yaar of post graduate education
is required o perform implant dentistry. As discussed In Part | supra, any
denlist with a generai ficense to practice as a dentist may perfore implant
dentistry.

It Is slgnificant lo note that the patient's daclaration, (Awood Dect. §Yf 4-8),
and {he lawyer's declaration, {Cincotla Decl. fiT 5-18), only allage that the
AAID dentist provided substandard carg. The patiani alleges that she balieved

the dentiat was wall gualifiad-becauss-oflhe AAID cradentials.-(Sea Alwoatl - -~

Bed. 1 4-8.) As a résulf, these declarations do fittls to bolster fe Denlal
Board's claim thal the public would be misled by credenfials which did not
require an academic year of postdoctoral educalion.

End of Bt isrrent
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Potts v. Hamilton
Unitad States Divyriel. Coun, B.D. Calilomia,

Septambar 8, 2004 34 F.Supp.2d 1206 [Appror, 11t pagjas)

F Rovarsad and Astnandnd by Pelis ¥ Zatllol, 9th CiriCal, Febiuary 2, 2067

254 Oniginal (mage of 334 £.Supp.2d 1206 (PDF)

Michael L. POTTS, D.D.3., and the American Academny of Implant

334 ESupp.2d 1206
United States Distiiet Court,
E. 1. California,

Dentistry, Plaintiffs,
v

Kathlean HAMILTON, Director, Californla Department of Consumer
Affairs; Cynthia Gatlin, Executive Officer, California Dental Board; and

Alan H. Kaye, D.D.8., President; Michael Pinkerton, Vice-President, Pablic
Mamber; LA Donna Drury-Klein, R.D.A., Secretary; David L. Baron, Public

Member; Newton Gordon, D.D.S,, Member; Lawrenes Hyndley, D.D.S,,

Mewmber; Patricia Osuna, R,D.H., Member; George Sochoo, D.ILS,,
Member; Arfane Terlet, 1nD.S., Member; and Chester Yokohama, D.D.S.,
Member, in their officfal eapacities with the California Dental Board,

Na, CTV-8-03-0348DFL/DAD,

Synopsis

Background: Dentist and aalienal dental specially organization brought action challenging
canstitutionalily of state's prohibifions upen advertising of dental specially credentials,

Defendants.

Supt. 8, 2004,

Plaintiffs moved for summary judgment,

Haldlings: The District Court, Levi, J., held that;

1 doclrine of res Judicata did not bar aclien;

2 slalute did not requiale vnly inherenily misteading speech; and
3 stalute viclated First Amendment and had lo br invalidaled.

Motion granted.

West Headnotes {15)

Change View

{1 Judgment B Malwre and Requisites of Former Recovery as Bar in Genral
: Judgmant & Nature and Elsments of Bar or Esloppel by Farmer

Adjudicailon

R ~*Claim preclusion® bars refitigation of claims that were raised or could have bean -

raised in pilar lawsuil, and requires Identily of claims, final judgment on merits in
prior lawsuit, and Identily of, or privity betwean, parlies in first and second

lawsuits.

Estoppelin Ganeral

Judgment = Scope and Extent of Esloppel in General
“lesue preclusion” bars refitigation of issues actualy filigated and decided in prior

tawaull, and requires idenlity of issues. final judgment on merits in prior lawsuit,
full and fair opporfumity fo liigate issue in prior proceading, aclual litigation and

2 Judgment %= Natre and Raquisiles of Fermer Adjudication as Ground of

dacision of issue in por proceeding. and necessily of that issue lo suppart finai
judgment an merils In pdor proceeding.

3 Judgment & Effecl of Changa ir Law or Facts
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Fraadum of Spsach, Expraasian, amd Pross

Falsa ar Histeading Commarch|
Advadising

Fraadom of Speach, Expression, and

. Fress

Frotected Sponch and Sopdunl

Judigmari

Cantlusivariess of Adjudisation
Launly or Municipal Tak

Sncondary Sources
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canslifufional profaciions of ke spasch and
free prasa, e Constltutlon aifordi...

§ 262 Nature and scope of protoction
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Fobruary 28, 2003
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Officlals of state dental examiners’ baard were riol prechuded, undsr doelring of
res Judicata, from 3eeking to uphold constilutienallly of state’s prohibitions upon
adverfising of dental spaciaity credentials, despite prior judgment finding Ihat
statute violated protection aiforded fo commercial speech by First Amengmarl,
whera regulatory aducational requiramenl in firat action entailed ‘successiuf
cornpletion of a formal advanced education program at or.afflliated with an
accsediled dental or medical sehool eguivatent lo al laast ane academic year
bayond the predoctoral currculum,” and statute was subsaquenlly amencec fo
require "successful complellon of a fammal, full-lime advancad educalion pragram
that s affiiatad with or sponsared by auniverally based denlaf school and is
beyond lhe dental degrae at a graduale or postgraduate fevel” U.S.C.A.
Consl.Amend. 1; West's Ann.Cal.Bus. & Frof.Code § 651(h){E)(A).

S — [ — e e v r—— e -

Judgment s Govemnment, Siats, ar Munlcupauty, and Dfficers, Cilizens, or
Taxpayers

Court has discrafion to ralax application of preciusion where defandant is
government antily, particutarly paliical soveralgn.

Constitutional Law %% False or Dereplive Claiins; Misregrasenlalion
It advertisemant is inharently misteading or has in actual practice misled members
of consuming public, [t is not protecied by First Amendmeni and may be

. absolutely pronihited. U.5.C.A. Const.Amend. 1.

Can stltmlonar Law @m Reasonablene;s Relahcnslup ['o Governmen(al
Interest .

State need nol demanstrate thal statute banaing lnherenﬂy; or aclually misteading
commeygial speach direclly and materfaily advances substantlal inferest or
exhibits rsasonatie means-end fit U.8.G.A, CenstAmend, 1.

e = R

7 (:onstltulionai Law % Fafse Qr Decepilve Clarms Miareprasentatmn

If adverilsement Is meredy polenflally misleadlng, in that information could be
prasented in different way that would not petentially mislead, then it is protacted
hy First Amendment and may not be abscluisly prohibited. U.5.C.A.
ConstAmend. 1.

8 Conshmtiona] Law %‘” False or Decepﬂve Claims; Mlseepresenlazlon

LN Constltulional Law “’l"_"” Deceptian; Mlsrepresentatmn .
" Professional credentials issued by hona fida credentialing nrganlzatluns. whose

As to patentlally mistoading adveriisements, which ara protectad by Flrst
Amendmant, slale may insiat upon presentalion, such as inciusfon of addilonat
clarifying Information, (hat removes poteniial for deceplion, so fong as regulation
ia no more extensive than necessary lo direclly and materially advance slate’s
interesi. U.S.C.A. Gonst.Amend. 1. .

standards are rigorous, objeclively clear, and verifiable, cannot be inherently or
aciually misleading, and thus are protected by First Amendmenl, because they
ara statements of objective, veriflable fact, rather than statements of opinfon or
about quality. U.5.C.A. ConstAmend. 1,

1¢ Antitrustand Trade Regulation £ \ysight and Sufieiancy

11

Mare spaculation about possibility of decaption in hypolhelical cases does nat
suffice to show that adveriisament [s Inherantly or even potentially misteading.

Antitrusgt and Trade Reguiat!on ﬁm’ Advertising, Marketing, and Fromolicn
In erder lo ragulate potentially misleading adverlisemant or professional
credential, stale must provide evidence to show that there s real potential that
particular advertisement or cradential will mislead public in some Way
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12 Constltutional Law %= Heallh Care
Health &= validey
State statute prohiblting advertising of denlal spacially credentfals not recoynized
by American Danfal Association (ADA) of Dents: Board of Californla did nat
tegulale only Inherenlly misleading speech, and thus could not be upheld against
First Amendmen( challenge on that basie, where credentials confered by some
non-recagnized groups ware represenlations of objectivaly verifiable facts, rather
Ikan statements of opinion or qualily. ).S.C.A. ConstAmend. 1; Wast's
Ann.CalBus, & Prof.Cods § 85 1{a){5){A). ©

13 Constitutional Law e False or Deceplive Claims; Misrepresentalion
" Defendanls saeking fo uphold validity of commarcizl speech requlafion must
provide conctele avidence to show that there is at least real polential that
particular advarlisemnant will misiaad public in parlicular;way. US.CA. i
ConstAmend. 1.

14 Constitutional Law ¥ Heallh Care
Health &= validiy
State’s prohikition upon advertising of dental speclally credendials not recognized
by American Dental Assoclation {ADA) or Dental Board of Californfa was more
extenslve lhan necassary to advance stale's inferest in prevanting misleading :
advertising of profeasional credenllzls, and lhus stalule violated, First Amerncdment
and had tc be invalidated, even If credentials at issue were polentially misteading,
and statute served substantial slate Interes, where disclaimer requirement would
! have restricted far [ess spaech Ihan dutiight prohibition on adverising credentials.
i U.8.C.A, CanstAmend. 1; Wests Ann.Cal Bug, & Prof.Cade § B85 1{(H)(5){A).

15 Constitutional Law = Narow Tailoring
* . Itis within legislatura's discrelion to choose between narrowly tailored means of
I regutating commercial speech, and court wilf not second-guess such cholce.
; U.§.C.A, ConstAmend. 1. (

| S——— s cemam - e e A e rr——— 7 2} e e 2t s =t

Whast Codenotas

Unconstitutional as Applied
Weasl's Ann.Cal.Bus. & Prof.Code § 851(h){5){A)-

Attorneys and Law Firms

*1208 Ann Taylor Schwing, Esq., McDongugh Holland and Allen, Sacramento, Frank R.
Recker, Esq. {Pro Hac Vice), Cynthfa June Hubbard, Esg. (Pro Hac Vice), Marco fsland, FL,
for Plaintiffs.

Marcia A, Fay, Esq., Altomey General's Office for the Stala of California, Sacramanto, CA,
for Defendants.

Charles 5. Painter, Esq., Ericksen Arbuthnot Brown Kildruff and Oay, Sdcramento, GA,
Laursi A, Haskell, Esq., Slavea P. Means, Esq., Michael Best and Friedrich, Chicage, IL, for
Intervenors: Lawrence Addleson, BDS and Amarican Academy of Cosmatic Dentistry-

MEMORANDUM OF OPINION AND ORDER
LEVI, Distiet Judge.

This case is a futher chapter In the long-running dispute between plaintiffs and the State of
California over the Stala's prohibitions upor the advestising of dental specially cradentials.
Plaintiffs challenge a recently enacted California statute restricting the adverfising of dental
specialty credentials to those credenUals recognized by the American Dental Association
(*ADA) or the Gantal Board of California ("Dental Board"). The court previously found that
an earlier version of this stalute viefated the protection afforded lo comimercial apeech by the
First Amendment. See Bingham v. Hamilton, 100 F,Suzpp.2d 1233 (E.D.Cal.2000), This
tenewed effort to fimit lhe advertising of bana fide credentials faras no hetter. The
adverlising of credantials in dental specialties awarded by boards nof recognized by the
ADA or he Dental Board is nol inhezenlly or aclually misleading. In addition, ever if such
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advertising were potentially misleading, the stalute is more restrictive than necessary lo
advance the Slate's interast in preveniing false or misteading adverfising of dental spaclally
credentials. Ther=fore, te slatute violates the First Amendment, and plaintifs are enlitizd to
surimary Judgment.

A. The Parifas

Flaintilfs are- Dr. Michael L. Potls, 0.D.5. ("Polis”) and the Amerlcan Academy of Implang

Dentiglry ("AAID). Polls is a& Cafifornia-ficensed denlist in Camarillo and had bean practicing

general dentistry since 1975, He holds (he credealials of "Faliow” from AAID and

“Diplomata” from AAID's certifying board, the Amesican Board of Oral Implantology/imglant !
*1269 Denfisiry "ABOND"), and he wants to advedisa thase credentials by ligting them arler

hig name. {Pis.! Mot, at 8.} '

AAID is a national dental specially organizalion which claims approximately 60 credentiated
member dentists in California, {(fd. al 2.) AAID sues Inits own name gné on befalf of its
credentialed members in Califarnia. {fd)) AAID seeks lo-advance knowledga, skiff, and
expartiss in the fisld of lmplant dentistry. To thal end, AAID and ABOI/ID award vadous
cradentials to their members who fulfil certain educational, practica, and testing
requirements, AAID awards the credentiafs of “Assoctaie Fellow” and "Feliciv,® while
ABOMID awards lhe higher credenlial of "Diplamata™ (which is often adveriised as “Board
Cerlified’). {/d. al 1-2.) Basides completion 4f a denlal degree, aach of these credentials
requires a cerain number of yea'rs of practice in implant dentistey, camblsliqn ofa
substantial number of houts of continuing educaflan In Implant dantisicy, compietion of a
multipla-choice wiritten examination, and presentafion of a cartaln ninber of cases exhibifing
competance in performing varlous types of implants. (Exs. In Supp. of Pls." Mol., Ex. B.)
None of these credentials requires completion of a graduals or pusfgraduate education
pragram in implant denlistry at a unlversity-based dental school. (Pls.' Mot, at 9.

Defendants are the Direclor of the Calliornia Department of Consumer Affairs and the

Exacutive GHficer, Prasident, Vice-President, Secretary, and athar members of the Dental

Board of Californla. Pefandanis are charged with enforging the slafule al fssus In lhis.case

“and are sUed Solalyin el offell capaciies. Pialnlif's sesk a déclration ihak fhe statule Is . .
unconstitutiariaf and ad Injunction dgainst its enforcement, ' . < .

B. Background and Prior Litlgation .

Any dentlst with a genaral license to praclice may perfufm impiant dentistry In Calitarnia. !
Thare Js no requirement of special training or 2ducalian in mplant denfistry. In addition, a
general denflst may advertise that he limits his practice fo Implant dentistry. ¢d at 4-5.)
While fmplant dentistry is an area of denlal specializaion In the broad sense, it is not a
specially recognlzed by the ADA of the Dental Board. # The current dispute centers afound
California’s refusal to permit denlists lo advertise their cradentials earned from spacialty
boards (such as AAID and ABOHID) that are nol recognized by the ADA or the Dentat
Board. -

{h Bingham v. Hamilfon, 100 F.5upp.2d 1233 (E.D.Cal.2600) {*Bingham Ji *}, lhe courl
hald unconslitutional the enfarcement policy of he Dental Board and a proposed regutation
embadying that palicy. At that time, the Dantal Beard's policy permitted a denlist fo adverfise

...a eredanlial awardgd. by a specially board only-if (hat beard was recagnizad-by the ADA — --= = - — oo m s T e e

*1210 or by the Denlal Board. The policy set out trwee criteria on which a non-ADA-
racognized specially board must condition the granfing of cradentials in arder [o be
recognized by Ihe Dental Board: (1) *successiul complelion of a format advanced education
program at or affillated with an accradited dantal or madical school equivalent to at [east ong
academic year beyond the predoctoral curticulum;” (2) *successful complefion of an aral and
wiitlen examination based on psychometric principles;” and (3) “training and exparience
subsequent to successiyl complation of [the educalion and testing raquirements], fo assure
competend practice in the dental discipline as datsrmined by the .. board ... which grants the
credentials.” /df. at 1236-1237. Dentists holding AAID credentials coukd not adverfise these
eradentials because AAID did not hen-and does nel now-raquire successfiyl cemplefion of a
farmat advanced aducalion program al an accredited dental schoof ecju ivalent to at least one
academic year bayond he D.D.S, degree, o

The plainiffs in Bingham Il thalfengad the one year of postgraduate education requirement
undar the First Amendmant. The court hald hat ihe advertisiag of AAID credentials was not
inharenlly or actually misteading because AAID was a bona fide organizalien that issued
credenllals according (o objectively verifiable standards, Jd, at 1240, Further, whila lhe Stale -
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has a substantial intarest in preventing the general public from being misted that AAID and
ABOIID credentials are fom a board recognized by the ADA or the Cenlal Board or lhat
such cradantials require successiul completion ofa posigraduale aducation program at an
accredited dental school, this inlerast could be prolected by a required disclaimer without a
wholesale prohibition on the fisting of the cradantial. i, at 1240-124%.

C. Business and Profasafons Coda Sectfon §51(h}{SHA}

Soms two years after the Dental Board's regulation and enforcemant policy was Invalldated
[n Bfrrgham I, the California legislature gnacted § 85 {b)(5)A) of the Business and
Profassions Code. (4. at 5-7.) The laglslative histary of this provision shows thak its
spensory latended lo cadify substantially the same advertising restrictions as those
embodied by the proposed regulation and enforcement poffcy struck down In Bfagham i,
(id.; see alza Compl., Exs. D-J.) Seclion 85 1{(}{SHAN) specifically addresses dental
s;iecialty adverlising in specialties recognized by the ADA. For theee ADA-recognized
specialtias, § 651{h}{5)(AKI) forbids a dentis! fram hofding himself out as a specialist or as
belng & member of or helding credentials from a carlifying board unless that board is
recagnized hy the ADA (or the dentist has complaled a specfally educafton program
approved by the ADA). (Defs.' Mot, at 8.) It is undisputed that the AAID and ABOWID do st
falf info this category because implant denfistry Is nat an ADA-recognlzed specially. {fd., Pls.!
Mol at 8.) -

Section 851(h} (5)(A)() reguates spachalty advertising by deatists In areas of denlistry that
are nol recognizad as speclalties by the ADA. (Defs,’ Mol. at 4.} {tallows a dentist
speclalizing In dne of these areas to adverilse credentials dwarded by a non-ADA-
recognized spacialty board {such as AAID and ABOIAD} only If fhat buard 15 7ecognized as &
bona fide organization by the Denlal Board. In order to be racognized as bona fide, a ron-
ADA-recognized spécia!ty board must condilion credentialing or mémbership an three
requirements that are similar fo the three requirerments for non-ADA-fecognized spacially
boards confained in the regulation at issua in Bingham Ni. Thase tvae requirements are: {1)
"siccessiul complelion of a formal, *7271 full-ime advanced aducation program that g
affiliated with or aponsored by a university based dental school and ls beyond the dental
degree at a graduate or posigraduate fevel,” (2) “prior didactic trainlhg and cfinical
experience [n-the specific araa of dentistry thal is grealer-than that oF olher dentistz;*and (3}
“successfuf cgmpletirin of oral and-wrliten examinations based on psychomeklic principles.”
Cal. Bus. & Prof.Code § 684(h)(5)AMNL-(ID. 1tis undisputed that AAID and ABOID do
net condilion membership or credentialing on successiut completion of a formal, full-ime
advanced education pragram at a university-based dental school that s beyond the dentai
degree. (Defs.' Mot. at §-7; Pls." Mot al 9.} As n Bingiram i, plainliffs challe.ng.e this
educational requirement as uncanstifutional becaisse it completely pravenats adverilsing of
AAID and ABOWID credentials.

Defendanis point out that aven if a dentist is not allowed to adveriise a speciaity credantial
under § B5(RY(SHANY or {i}, he may stilt adverlise a practice emphasis In any ar=a of
denlislry, as long as fie indicates In lhe advarfisement (in capital leflers) that he Is a genarai
dentist. Cal, Bus. & Prof.Cods § 656 1{h)(5)(A)(ii}. In the conlext of this case, defendapts
have Indicated that noihing in § 651{h)(5){a} prohibils implant dentists like Potis from
adverlising (hat they ftrnlt their practices to implant denfistry or that they have compleled a
cartain number of continuing education classes in imptant dendisiry. (Defs.' Mob. at 7.}

- —---...Dalendanls also acknawiedge thal nothing in § 651 (h){E)}{A) prohibits AAID memBersfram - — ——-—— — - ——— - — o e e
advertising that they are "“members” of AAID. But Potts may aot advertise thathals a
“Fellow” of AAID and a *Diplomats* of (or *Board Carlified” by) ABOID. He may not indicate
to the genaral public that he is a ¢credentlaled member of AAID and ABOIHD. {id. at 8.) In
short, while Polis can advertise that he limils his practice to Imgfant denllistry and has taken
courses in implant dentistry, he cannot advertise that he has achieved a measure of
axpertise as determined by AAID and ABQUID.

A. Res Judicala .

1 2 Plaknliffs argue that defendants are precluded fram contesting the
consiitutionality of § 851(h)(5)}{A) becausa subsiantially the same advertising rastrictions
were held unconstilutional in Bingham Jif and defendants had a full opporfunily in that action
to defend the restrictions, (Pis* Mot. at 17-19.}3

3 4 DPefendants do not dispute that the paries in Bfngham if and in this case ase
identical and thal 8/gham il was litigated 10 a final judgment on the mexits. {Defs.’ Opp'n at
5-6 } Howsver, dafendants contend that ng identily of claims or issues exisis between fhis
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case and Eingham . (Id. al 6-8, Dafs.’ Reply at 3-8.) The court agrees. Whila |he clalms
and faclual circumstances are quile elrilar, they are act the same. The educational
requitement in § 65 1{h}(5}A)(E}(1} Insists upon "suceassiul compledion of a formal, *72712
full-ime advanied educaflon program that is aitifaied with or sporsored by a university
based dental school and is bayond {he dantal dagree at a graduate or posigraduata level.”
By conlrast, lhe regulatory educalional raquirement in Bingham I eatailed *successfl
completion of a formal advanced education program at or affiliated with an accredited dental
or medical sehaol equivaient la al least one academic year heyond the pradocioral
curriculum.” Bingham i, 100 F.Supp.2d at 1236. Moreover, In Bingham if there was no
dispute by defendanls that AAID and ABOIID were hona fide organizations who Issued
bena fide, not sham, credentlals, Now thal the Stale (sgislature has acted fo reinvigorate the
regulziion, defendants conlend, and the statufe providas. that any organizalion and
credentfal thal does not meet the stalutory requirements cannot be bona fida and must be
misleading to the public. Finally, the court has digcrelion fo refax ‘app!icaﬂon of preciusian
where the defandant Is & government enlty, particulariy a political sovereign. For.all of (hese
reasans, the court declines to find {hat defendants are barred by Bingham If from defending
§ ast{h)(E)A). :

B. Commiarcial Spéach

Dr, Potts wants to tell prospective and existing patients that he hos cortain crederilials by, far.
example, ¢isplaying a cerdificate In his office or includlng the credenlials after his name on 2
business card or leleghona book [isting. This Is 2 classic form of commercial spegch and,
unless misleading, would not be subject to pruhimllun under well-eslablished principles.
Yherg the. dlffarent prnfessmns are conterned, hawever, the ana!ysfs becomes somewhat
mare complex. Profassignals who lack the clalmed credential cansider that those who would
adverlise it Beek an unfair competilive advantage based on the false premise that the
credealial equates to & higher leval of skilt. Moreover, stata-approved accrediting
oiganizafions helieve that they bring expertise and knowledye of the profession and its art fo
the table, and see their advertising requlations as part of their overall regulation of tha
profession through the establishment of meaningfut slandards. Those organizations hat are
not stale-sanctioned see this kind of regulation as grotectiontst of certain infarests and
pmfessional groups

A state may absulutely prombrt commerclal speecb lnat is false, decepﬁve. or misleading.
Va. Slale 8d. Of Pharmacy v. Va, Cllizens Constmer Couniil, Ing., 425 1.8, 748, 771 ~F72,
86 S.CL 1817, 18301831, 48 L.Ed.2d 346 (1978}, Where tha speachis nui decaplive, the
stale may rastrict it “only if the [s]tate shows thal the resiriction directly and malertally
advances a substantial state intecestin & manner no Riose extensive lhan necessary to
serve that interast” lhanaz v Fla. Dep't of Bus, & Proff Regufatfan, Bd. of Accountancy, 512
U.5. 136,142, 114 5.Ct. 2084, 2088, 129 L.Ed.xd 113 (1994} {ciing Central Hudson Gas &
Efec. Corp, V. Pub, Serv, Conun'n, 447 U.S. 567, 566, 100 S.GE, 2343, 2351, 65 £.Ed. 2d 341
{1940y,

5 8 7 § Thus, i an adverlisement s inherenlly misleading or has in actual
practice misled mambers of tha cansuming public, it is not protected by the First Amendment
ang may be absolutely prohibited. The state need not demonsirale that a statute banning
such inharently or actually misteading spaech directly and matedaily advances a substanlial
interest or sxhibits the reasonable mesns-end fit raquired under the Caniral Huefsen test

- 2 oo ~ HOWeVENHIF A0-advertisement is merely potentially-misleading; In-that the-information- cauld ——- - - -~

be presanted In a different way that would not polentially misiead, then it Is prolacted by the
First Amandment and may not be absolutely prohibiled. As to poltentially misleading
advartisements, the *1273 sltate may Insisl upon a presantalion-typically lhe inclusion of
additianal clarifying information such as a disclaimer-that removes the potential for
deception, S0 long as the tegulalion is no more sxtensive than necessary {o direclty and
maledally advance the state's inlerest. See fnre R.M.J, 435 U S 191, 203, 102 5.CL 929,
937938, 71 L.Eg 2d 64 (1332); Am. Acad. of Pair Mymi. v. Josgph, 353 £.3d 1094, 1108-
1137 (3th Cir,2004},

9 10 41 Aslothe advertising of prafessional credentlals, the Supreme Court has
stated thal credentlals issued by bana fide cradeafialing organizations, whose standards are
rigorous, abjeckively clear, and verifiable, cannot be Inherenlly or aclually misleading
because they are statements of objective, vearifiable fact, rather than slalements of oginion or
about quality.* Peelv. Alforey Regisfration & Oisciplinary Comm'n, 496 U.S, 81, 101102,
110 S.CL. 2281, 2298, 110 L.Ed.2d 82 {1990}, However, advarlising of such credenfials
could siill potentially be misleading, requiring application of the Cantrat Hudson last fo any
regulation of such advertising. Moreover, mere speculation about the possibiily of daceplion

Page 6 of 13
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in hypolhelical cases doas not suffice to show thal an advertisement is inherently or even
polentialy misleading. The siale murst provide evidence to show that there is a real potentlal
that a parlicular advertisement ar credenllal will mislead the public in some way. thanez, 512
U.S. at 145, 146-147, 114 5.GL. 5t 2090-2091. The Caurt has alse cautionsd that s
detarmination of whether an adverflsemenl or credentiat Is Inharantly or potenilally
misteading Is nacessarlly fact-intensive and case.specific, &1, at 146, 114 5.C1. at 2090

C..AAID ang ABOIID Credentials: inherently Mislfeading?

Defandants do not contend that any membar of the publlc fias actualy been misted by AAID
or ABOVID credentfals. Rather, deféndants primarily claim ihat the credentials are inherantly
mislaading, justifylng a telat ban. Dafendanty rely haavily on the Nintty Circult's recant
opinlon in American Acadamy of Paln Management v. Joseph, 353 F.3d 1099 (8th Cir.2004)
{'Pain Management™). In Pain Management, tha Ninth Circuit upheld Business and
Profesalans Code § 651(n){5)(B}, an analogous Caliloriia stalute regufating advertising of
medical speclaity cradenttals, against a First Amendmant challangs braughi by sredentialed
mambars of the Amarican Academy of Pain Managament {AAPIT). Section 851(h)(5){B}
ferbids California-licensed physiclans from advertising lhat they are certifled of eligible for
cerdiilcation by a medical specialty board uniass that oaed is ellher recognized by the
American Board of Medical Specialtias ("ABKS®) o approved by lhe Madlcal Board of
Califofnia ("Madical Beard"} as having requirements for certification {hat are squivalent lo
those of ABMS-recognized medical spacialty boards. See id. at 1104. However, the
Cafilornia Allemey General in Pain Managamanf claslfied that § 631 (h)(5)B) restricts ooly
use of the term “board cerlified and ils squivalents. Therefore, unlika § 851(hj(5)(A), It does '
not restrict advertisement of credantials, such as “diplomate” or “fellow,” issued by son-
recognized medical spechalty boards, fd, at 1104, 1111,

The Pair Management court held that an advarilsement using the feren *hoard cartified” to
danote & cradential from a *#274 non-ABMS-racognized medical speclally board fs
inharently misleading. /d. at 1107-1108. {tobservad thal the farm “soard ceriilied” Is  tenm
of arf thal has acguired and fong held a precise meaning within the madical profession.
Within that context, the term “board certified” meang only that a doctor has been cerlified by
a heard that is a member of ABMS in cne of the 23 areas of medical speclalization N
racognized by ABMS. Id. al 1104-1105.Board carified”-alsa conveys that the doclor has
achiavad *a high leval of spacialized skill and proficfency.” id. at-1105. Sihee Ihe California
legistalure defined the tarm "hoard eertifled" iy accordance with this meaning in § 65 1{h){(5)
(B}, the: Ninth Circult held that an adveriisement containing a statemant that a doclor is
“board cerified” by a board not recognized by ABMS would bé Inherently misleading. fd. at
108,

Defandants argue that just iike § 651(h}{6)B) in Pain Management, § 55 1(h)(5}(A) gives a

" "special and particular meaning fo thé advertising of postgraduale accreditations awardad In

specific areas of denlistry.” (Defs.* Mot at 10.} Thus; according to defendants, any
advartisement of cradentials that daes net canform lo that meaning Is inherantly misleading.
Hewevar, this argurment does not adequately aceount for the differanicas batween the stalule
and factual eircumstancas in Pain Managemant and the stafute and fctydd circumstances n
this case.

The statute In Pain Managemsnt has a far narrower ragulalory scape than the statufe In this
case. Secllan 651 (h)(5)(B) reshicts only use of tho specific term *hoard cerfified” and its

equivalents, such as ‘certifiad by a board,” "board aliglble,* and *eligible for board
cerlification.” Pafs #fanagament, 353 F.3d at 1104-1105 n, 3, 1111, By contrast, § 851{k)(5)
{A) restrlcls advertisement of alf credentials awarded by dental specially boards, including
terms like *fellow,” “diplomate,” and the like. The cour In Pain Management addressed only
whather uza of the specilic term ‘beard cerfified” wag inharently misteading in the context of
that case-in particular, the unique, long established meaning of the term *hoard certified”, it

" did not holg that any adveriisamant of profassignal credendlals nol authorized by statule

would ba, for that reason alone, Inkerenfly misieading, Such an expansive view of Pain
Managemant would place it in conflicl with Suprema Courl precedents such as Pesf and
{hanez and effectively would remave all First Amendment protection from this arsa by
parmitling state legisiatures to declare that all deviatlons from legislatively sanclioned lerms
and slandards ware Inherently misiaading and, therefore, subject to autright prahibition.

The Pain Management court refied on a parficular racard demenstrating that the ferm “boasd’
ceflifiadt” had acquired a fixed, lechnical meaning within Ihe medical profession, and that the
California lagislaturs had simply codified thal meaning in § 651(h)(5)¢{8). /d. at 1104-1105
(quoting Peel, 496 1.5, al 102 n 11, 110 S.CL at 2288 n. 11). By conlrast, defendanits in
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thig case have provided scant evidence that all dentaf specially credantials, or even terms
such as “diplomate” or *spacialist,” have siméarly acquired a fixad, lechnical maaning wilhin
the dental profasslon. (Ses Defs.” Mel, al 3; Neumann Decl. i 6, 1t; McGinley Decl. § 4.)°
Tha slaluté [n *1218 Pain Mandgement explicilly defingd the teim "board castiled” to accord
with its historical meantng within the medical profesalon, See Cal. Bus. & Prof.Gada § 851(h}
{5HB). There Is no egulvalenl definition for *board cartified,” “diplomate,” “falfow," or any
olhar fype of gradential fo be jound In § 651¢h)E)A). Narls thera evidance'of a well-
established, specialized meaning accordad lo all denta! apegially ¢radentials in the same
way that tha term *board cerllfled” has become a lerm of arf within the madical profession.

Finally, uriike the American Academy of Pain Managamant, AAID and ABOYID are Lona
fide credentlaling arganizalions whose standards are sigorous, obfectively clear, and
verifiablg, * In addillon to altalnment of a dental degree, each credenifal isaued by AAID and
ABOID requires a certain numbar of years of pradice in implant denfisiry, compfation of a
substanlial numbar of hotrs of gontinuing aducation In Implant denfisky, completien of a
welffan examination, and prasentalion ef a cartain number of cases demgnstraling
proficency I performing varlous fypes of dental Implants. (Exs. In Supp. of Pls.* Mot,, Ex, B.)
By confrast, anyone with two years experlence wotking with patlents experigncing pain who
successfully completed a fwo-hour, 100-question mulliple chalce examination could become
a “board certified® member of AAPM, Fain Management, 363 F,3d at 1163, Moraover, there
was avidence indicating thal more thas eighly percant of AAPKT's members had nof faken
that examination, huf rather-fad been grandfatherad In, /d. The faciual chcumstances of
Pain Manageienf come very close to Peel s definilion of 4 $ham organizallon; since AAPNM
apparerily *218 made Htls Inquiry info applicants’ fitness and confarred mehba}shlp on
applicants almast indiscriminately. AAID and ABOIID aretn a very diffsrent posifien,
awarding thelr cradentlals only fo applicants who have fulfifed rigorous criteria thal are
chjectively clear and verlfiable. Since these credantiafs are representations of objeclively
verifiable facts, rather than slataments of opinion or quallly, such credentlals cannot be .
considered inharently misleading. Peef, 496 LS. at 101-102, 110 S.C, af 2284,

12 Inlight of the gifferances between the stalule and factual clrcumstanges In Pain
Management and the staluie and factual circumstances In thig case, and Peel's favorable
treatment of. cradentfads fike those-issued by AAID and ABOIAD, the eradeniials Issued by
AAID and ABOWMD eannot be considered inherently misieading. It foflows that § 351(n)(GHA) ’ N
cannot be sustained on lhe ground fhat it regulales anfy Inherently misleading speach. ‘

0. AAID andf ABQIID Cradentials: Polentlally Misieading?

13 In ibanez, the Supreme Gourt held thal defendants seeking fo uphald the validily of a
commerclal speech regulation must provide concrata evidance to show ihal there is at least
areal potantial thaf a particular adverfisement will mistead the pyblic In & particular way.
ibanez, 512 1.5, al 148, $48-147, 114 S.CL at 2090-2091. Mere spaculation as to the
potential for decaption in hypothelical cases doss not suffice. ). In Bingham I, the
defendants presented anly *conclusory, anecdotal, and speculative” evidence o show that
AAID and ABOI/ID credenlials carried with thew a potential lo mistead the public. Bingiam
il, 100 F.5upp.2d at 1240, The court held that by failing to produte any empirical evidence,
defandanls had failed to carry Iheir burden under lbanez. id

in this case, dafendanis pravide fvo surveys lo show that ASID and ABONID credentials are

potentially misleading. Qna survay (‘the Cogan mail survey’) was conducled atmallstm _
* varioug parls of Califarnia and surveyed 200 peaple. (Gogar Decl,, Report, pp. 10-i1, 13)

Respondents wera shown one of four differant mock-ups of a fictilious advertisement for &

denfist whe Is 2 Fellow of AAID and 2 Diplomate of ABOKID (also tested as Board Certified

by ABOIID). (., pp. 12-13.} Two of lhesa mack-ups contained the AAD and ABQIID

aradanilais without a disclaimer, and lwo featured tha cradentials with a disclaimer.? (., p.

12.) The Coegan mall survay purporis to damenstrata that most members of the public

mistakenly believe (1) that completion of a full-lime postgraduate education pragram beyand

the D.0.5. degres is required to earn thase credentials and (2} that AAID and ABOID are

recognized by Ihe ADA and the Dental Board. {Ki,, pp. 14-28.)

The other survay {the Kamins phone survey") was conducted by lelephone and also
strveyed 200 paople. (Kamins Decl., Ex. 3, pp. 2-3.) Respondents wera asked queslons
about whethar they thought that AAID and ABOIRD credentials indicate that the holderis a
specialist in fmplant dentistry, whether z specialist in implant dantistry must complete “some
form of full-lime iralning within an accredited dental *7277 school affiliated wiih a university.”
and whelher AAID and ABOWID cradentials imply thal implant denlistry is & dental speclally



https://ailed.to
https://F.Supp.2d

Potts v. Hamilton - WestlawNext ' Page 9 of (3

racagnizad by the ADA, ({d., pp. 8-5.) The Kamins phone survey resultad in high fevels of
affirmative rasponses lo sach of the precading quastions. () :

Thesa two surveys aro of only limited value In determining whether AAID and-ABQID
cradeniials are potantizlly misleading. Each suffers from serigus deficlencies that render its
significarce apen to quesiion. The Cogan mall survey Is not a probabiliy sample, since
respondents ware qot pre-selecled in a randor mannar from across the general population,
Because of the selection blas in the sampling pracedure, no rafable exfrapolalion can be
made from the results of this convanience sample to the ganerai population of California,
(Ses Slokes Decl, Report, p. 2.} Mora significanty, both the Cogan mall survey and the
Kamins phone survey asked leading and compound quastions of respondents. Tha leading
guestions tend lo suggﬁs! their awr answar and may well have guided raspondents foa
partlcular anéwaer. 7 (See id, p..3. ) The compound guesticns conlain two or more elements,
making it impossible to determine which element the respbndant addragssed in his or her
respense. (See fil) The Kamins phone survay in particular asked respondents quastions
that were quits long and convoluted, making It unliksly thal most raspandents fememberad
the beginnlag of the queshon once the Interviawer reached the end of the question and
requested & respanse. ? {See id)

Evan il tha results of these surveys wera deemed rallable, many of the rasponses are nol
relevant o the queslion at hand. Most of the questions in each survey do not measure fhe
percentage of the general public that telieves (hat-without regard o AAID or ABOID
credentials-implant denlistey s a danlal specially recognized by the ADA or the Dental
Board. ¥ *1218 The suiveys also do notf assess he background understanding of fhe
peneral publie regasding how much education a specialist in Implant dentistry Is required to
complete. It is impossible lo determine what if eny, misteading effzct AAID and ABOIND
eradentlals have, becausa thare is na control 3at against which this effect cart be measured,

Finally, although lhe Cogan mall survey lested the effect of various disciaimers on public
perceptions regarding the educativnal requirements for and sponsarship of AAID and
ABOWID credentlals, these resulls are also of llitle help to defendants. First, the Cogan malk
survey was conducted ifr a manner that rendors its resulls tar rom rellable. Leaving aside
the fact that it is not a scientific probability survey, it alao fested maik shoppears who had been
to a denfist in the past iwo years. (Cogan Decl., Repor, p. 13,] it did nat target people wha
had been to an implant dentist, who required Ihe services of an implant denlist, ar even who
knew what Implant denfistry Is. This is the audlence that could be expecled to study [mplant
dentigiry adverlisements with care, and rely tupon them in choosing a dentlst, whereas the
average mail shopper who has merely szen a general dentist In the paist lwo years might nok
be sa careful.

Mare significantly, the disclaimers thal were tesled did ré,duce pubfie misperceptions about

the educational requirements for and sponsorship of AAMD and ABONKID) credentials. The

website disclalmer reduced the number of paople who thought Ihal such eredentials require

carmpletion of soma education beyond a genaral dental degrae from 88% to 52%, while the

ADA non-recognliion disclaimer reducad this number from 78% to 50%. (., p. 16.)

Furtharmore, the ADA nan-recognition disclaimer reducad the number of people who

thought that AAID and ABOIID credentials are recognizad by the ADA and the Deatal Board

from 70% ta 18%. (i, 5. 20.) These numbers indicale that a carefully worded disclaimer
_car be quite effeclive al reducing the ganeral public’s confusion as fo the educatiortaf

requirerents for and sponscrship of AAID and ABOI/ID credenlials.

Itis doubtlul that these lwe surveys, standing alone, sabisfy the slandard articulated by the
Suprame Court in fbanez. However, ilig not nacessary to rasolve lis question. Assuming
that these wo surveys do meat the banez threshold o demanstrale thal AAID and ABOMID
cradenliats are polentially misleading, § 851(h}{54A} can survive plainiffs' chaftenge only if it
safisfies the remaining lhres elements of 1he Cenlral Hudson test. It does ok

E. is Sactiont 651{h)(5)(A} Moro Extensive than Necessary to tHraclly and Materally
Advance (e Slate’s Inferast in Preventing Misleading Advertising of Professional
Cradantlais?

14 Even assuming that AAID and ABOYID credentials are potentially misteading, the
statute as appfied lo those credentials cannot withstand scruling under the remaining factors
of the Ceniral Hudson test becauss lhe regulation, in the form of a prohibition, is more
extensive than necessary to advance the Slate's interest In prevenling misleading
advertising of professional credentials.
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There is no dispute that § 651 (hH5}A} 9erves a subslantfal stala inlarest, The. Suprema
Courtand the Ninth Circulf have long recognized that stales hava a substandial inferast In
regulating advertising by “F219 professlonals to prevent decaption of he generat publfs, i
rg RM.J, 456 1.8, at 202, 102 8.Gt al 937; Pain Managament. 353 F,ad at 1108-1109.
Dafendands contend that Californla has a substantfal intsrest in prevenling the general public
from belng misled that a credentlal awarded by a non-ADA-recognlzed dantal spacially

- board has the sams raguiramants as a credenlial awarded by an ADA-racognized dental
specialty board. This is a substan(ial interast. '

Furthermare, § 651(1)(5){A) directly and malarially advances this interest. The purpose of §
85 1{h)(5){A) is lo prevent members of the public fram thinking that cradentials from non-
ADA-recogrized dental specialty boards convey the same assurance of compelence and
skill a3 a credential from an ADA-recognized dental spacialty board. The real concern of the
lagisialura in enacting Ihis stalule was lhat*credenifals® issued for a fea by fiy-by-night,
Intemet-hased dental specially "boards” would confuse the public into thinking that lhey
ware aquivalenl o a bona fide credeniisd lsswad by an ADA-racognized or agulvalent dental
specially board. (Pls.' Mot. al 8-7; Compi,, Exs. D-J.) The legislature's salutlon was 1o ban
advartlsernent of any credenfial that is not awarded by a denf2l spacially baard that 5
recognized by either the ADA ar the Dental Board. This soluliot does directly and materially
advance the State's purpose. Whether it does 90 in @ manner more raslrictive than
necessary Is the Inquiry under the lasi part of the Central Hut'son tes$.

15 The Supreme Court tas emphasized that the final glement &f the Centraf Hudson
Inquiry is not a lsast restrlctive means analysls. By, of 7rs. v Fox, 492 U.S, 489, 4749433,
109 8.Gt 3028, 3034-3035, 106 L.Ed.2d 388 (i989), Rather,_ defandants must demonstraté
“a reasonable Al betweéen the legislature's ends and e means chosen fo accomplish lhose
ends. The fit need not be perect nes the singfs bast to achleve these ends, but ane whose
scope is partowly tailored to achieve the legisiative objeclive.” Pain Managémenf, 353 F.ad
at 1111 (quoting Fla. Bar v. Went For 1, Inc., 515 U.S. 818, 832, 113 5.0, 2371, 238G, 132
L.Ed.2d 541 (1995)). It Is wlthin the légslature's discralion lo choose beltwaen narrowly
tailored means of regulating commerclat speach, and a court will not sscond-giiess such a
choice. Id. (citing Fox, 492 U.S. at 479, 162 5.0, ala034).

“In Pain r‘idénag;é}ﬁénf, the Ninth Glreuit ruled in an alternative holding that even If b2 statute
did not regulate only Inrierentiy inisleading speech It would still survive First Amendment
scrufiny under the remalnder of the Central Hudsan test, The Fain Managemert gourl
determined that [he mechanism set up by § 85t(h){(5}(B) to screen use of the ferm “board.
cerlifiad” in physician advertising was narowly talfured to achleva |he State's inferest in
eliminating misleading uses of the term “board cerlifted" In physician adverfising. /d. While
the court acknowladged lhat iegs restrielive aftermalives existed, such as freely allowing use
of the tarm “board certified” accompaniad by a disclaimer, & appiied the Supreme Court's
teaching in Fox that the Central Hudson test Is not a least restriclive means Inguiry and
recognized (hat the statute at iasue represented a reascnable fit betwean. the lagislalure’s
purpose and the means chosen o accomplish that purpose. Id.

Impottant ko the Pair Management court's analysis under this part of the Canlral Hudson
test wag the salient facl that § 65 1{h}(5)B) restricts only use of the term "board cortified”, and
does nol resfrict aif adveriisamant of credentials awarded by nan-recognized medical
speclalty boards. Id. The court specifically noled that the defendants n that case had 1220

canceded that an AAPM mermber coiild ddvertise Ihat he or shie is a Diplomate of AAPRY, but
simply coufd not use the words “board cerifled” in the advertisement. .

Defendants in this case now argue lhat § 85 1(h){SYA} is idenlical in all materiai respects lo
the statule at fssue in Paln Management, and saek lo lake advantage of the Pain
Management holding free of the eritical congessicng offered {o sectre that holding. But the
two statutas are clearly different. Tha slatuts in his case forbids dentists from advertising
any dental specialty credenfial nol recognized by the ADA or the Dental Board, and is
therafore distinctly broader in scope than {he statute in Pain Managemert, |n light of this
eriticai distinction, onte that the Ninth Circuit iighlighted in the Pain Managsmedt opinion, the
outcome of Ihe reasonakle fit analysis In this case has not bean foreordained by Pafn
Management.

Section 631(h)(3)(A) is not narrowly tailored and is mare extensive lhan necassary to
achieve fhe State's Interest in prevenling mésleading adverlising of dental spacialty
credentials. Prohibiling the advertising of any credentfal that is not recognized by lhe ADA of
the Dental Board or awarded by a board with equivalent requiremants is substaniially
overbroad. A disclaimer requirement would reslict far less speech fhan an oufright
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prohikifion on advertising these credeatials. Defendants' concein about consumer confusion
as lo spensorship could be addressed by requirding a disclaimer that AAID and ABQIID ars
not recognized by or afilliated with the ADA or the Dental Board, The goa'l of asauring that
consumers ara ngt misled about the educalional requirerients for AAID and ABOND
sredentials could be achleved by requiring advariisements lo fist e educational
requiremeals for those credeantials or fo direct consumars lo an Infernal website containing
that information. See Bingham fl, 100 F.Supp.2d at 1240-1241. At least in [he conlext of
the circumslances hers, fnvolving a legitimale profassional arganization and genuine
credentials a3 opposad lo a sham arrangemant, thasa kinds of disclaimers should suffice to
protect fha State's interesis. Defendants' own surveys accard with Ihis conclusion,

While & court may not invalidate a slatute that goes “enly marginally beyond what would
adequalely have servec the governmental jolerest,” the statute in this ¢case is *substanlially
axcesslve, disregarding far lass resliclive and mare precise means.” Fox, 492 LS, at 479,
109 §.C1, al 3034 (internal quotalion marks and citations omitied). Tnerefore. § &5 1{h)(5){A)
violatas the Firaf Amendment and must bo invalidated.

11k,
Accerdingly, the coud finds and declares that § B51(){5)(A) iz unsonslitutional as applied {o
the advertisement of AAID and ABOMID credentials by denlists who have not compleled a
formal, ful-ime advaneed education program thal is affilfaled with or sponsored by a
university-based dental school and is beyond the danlal degree at a graduate or
postgraduate level. Sge Cal. Bug. & Prof.Coda § 651){(SHANB). The court will schedule 2
status confefence in this ¢asa to allow the parties an opportunily to address the scope and
timing of lhe injunclive relief plalniiffs have requested so that defendants may have an
opportunity to develep an appropriate diselaimer. Plainflffs' motian for summary judgment is
GRANTED, and defendants' molion for summary Judgment is DENIED.

1T 15 SO ORDERED.

| Footnotas

1 "Implant denllsl.ry cqnsisls of lha placing ordevlces for atlachmg arllf clal
raplaé?ﬁie?fiegiﬁnlé Ihe sams bone$ to which natural taeth are annhorec!
According (o the AAID, unlike most current forms of denfures, which sit on top
of the gums ar are attached lo exlsting teeth, implants may be Inserted info the
bone, functioning like an artificial tooth root, or may be placed direclly agalnrit
the bone to support a dental proslhesis.” Bingham v. Hamilion, 100
E,8upp.2d at 1234 . 1 (citations and interoal quotallon marke omiftad).

2 The ADA recognlzes only efne areas of dental specialization and accredils
boards o award credenfials in each of these areas. These nine areas are; orf
and maxifofacial surgery; prosthadonlics; pericdoniology; oral and
maxlliofacial radiology, ural pathology, public heaith dentistry, endodontics;
orthodontics and dentofaciat orthopedics; and pediatric dentistry. (Pls.' bot. at
3)

3 Claim preclusion bars refiligation of claims that were rafsed ar coutd have been

raiged In & prior lawsuit. it requiras an identily of claims, a finat Judgment on
~the mets In the prior fawsuil, and identity of, or privily between; ha:parties [ W

tha first and second lawsuits, Qwens v. Kaiser Foand. Heallh Plan, Inc., 244
F.3d 708, 713 {3th Clr.2001), 1ssue preclusion bars refitigalion of issues
actually llligatad and decided in a prior lawsult. It requires an identily of issuas,
a final judgment co the merits in the prior lawsuit, a full and fair opportunily to
litigale lhe issue In the prior proceeding, actual Higation and declsion of the
Issue In the prior procesding, and lhe aecessily of thal issus to support a Knal
Judgment on the merits In the prior proceeding.

4 By contrast, the Court noted that adverlising of ¢redentials ‘issued by an
organizalica that had made no nguiry inte [aa applicani's] fitness, or by one
that issued certificates indiscriminately for a price,” could be Inherently of
achuaily misleading. Peel 496 U.S. at 102, 110 5.t at 2288, This [s not the
circumstance presented hera,

5 Delandants provide bvo declarations lo support Iheir position that cradentials
lika *diplomate” have acquired a fixed, technical meaning wilhin the dental
profassion. The Meumann Declaralion simply asserts {hak the terms
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“diplomate” and *beard cerlified” have Rigtorically been used fo denote
samaone who has complelad alt the requiremants of an ADA-recognized
specially cerlifylng board. (Neumann Dacl. § 11.) Such conclusary statements
cannot subgfilula for avidencs asiatilshing such a hislorical meaning forall .
dental specially credentials. The MeGlnley Declaration stales that the dental
insurance Industry in Callfornla understands the term *board cerified” to
daslgnate someona who has compleled the requirements for certification in an
ADA-recagnized dental speclally. (MeGinlay Dadl, §f 4.) This declaraiion .
addrasses only use of the lerm “board cerlified” and therefore says nolhing
about the meaning of other dendal spaclalty credenlials, such as *diplomate.”

Defendants argue that the roguirements for these cradentials bave changed
since the decision In Blngham fl, and that they cannol lherafora Be considerad
objectively clear or veriflable, ag those terms ware usad in Peel. (Befs.’ Mol. at
t1-14.) Defendants have presented some evidance ihat the methods of
tualifying for the credentlals hava been allered and that sorme of the
substantlve requirements have changed in minor ways, {See generally Shuck
Dep., Fay Decl,, Ex. 1, Polls Dep., Fay Decl., Ex. 2,) None of lhig evidence
indicates hat the prerequisites lor AAID and ABQIiiD c_iaden(ials, are hot
objectively oiaar and verifiable, They are raadily actessibie on the wabsites of
AAID and ABOIID, and lhay are not ausceptible fo subjective manipulafion.
See hitp:fwww.aald-implant.onch

osLuom!men'berserv[nés!cmdenﬁalszF ExamRequiremants.pdf {[ast visled
August 23, 2004) {Associata Fellow raquiremants}; Rlipfwiw, sald-
Implant.cnchost.com/mem bersarvicasicredentials/FExamRaquiraments. pdf
{last visited August 23, 2004) (Fellow requirements); httg:/f
www.abol.grg/requirem.htm (last visited August 23, 2004) (Diplomate
raquirements), Furthermore, even whers a credentialed AAID member has
attalned “Fellow" or “Diplomale” status under an older method of quakfication,
thera is no evidence in the racord lo suggest ihat the previous requirements
are substantivaly diffarent or less dgoraus Hhan the curant requiremants,
Defendants’ position strongly implles that any credentialing organization whose

“requiremiants fiave chiangst in any Way Would Aot ba Sohafideas —

contemplated by the Peel Colift, Such a proposition Is dllogether loe broad, as
it would in afl likefihood excluds most crederials from the protections of he”
First Amendmant on the ground that they ars inhgrently misfeading. i sum,
nolhing defendants have presenled defracts from the conclusion that AAID
and ABOUID arg bona fide credentialing organizalions whose raquirements -
ara fgorous, objectively clear, and verlflable. See Feel, 436 U.S. at 101-102,
119 $.Ct. al 2288, o

One of the two mock-ups containing the cradentials *Diplomate of [ABOYID]
and *Fallow of JAAIDT tncluded a disclaimer staling that “tihe Diplomate and
Fallow designations are awarded on the achievamént of serain qualiications
which can be found at www.abol.org.” {Cogan Decl., Display, Ad # 1B,) One of
the two mock-ups confaining the credenfial *Board Cartified by [ABOVID]
included a disctalmer stating that *The [ABOI/T] s not an accrediling
organization thal s recognlzed by the [ADA] of the [Dental Board" (fd., Ad #

Far example, the Kamins phone survey asked the following leading qresfions:
[ you helisve thal the [ADA] recognizes implant dentisiry az one of thelr
nina sanclioned dental spaciaitlas? *In your opinlon, is part of the requirament
lo be considered a “speciafist in Implant dentislry’, the completion of some fomn
of full-time Iraining within an accradited dental schoal?* “Must this dental
school be affiliated with a university?” (Kamins Decl., Ex. 3, 1st quesfionnaire,
p. 3, questions 1, 4a, & 4b.} The Cogan mall survey asked the lollowing
leading questions: “Do you think that this dentist has ar has act comgleted
additional dental edueation beyond his general dental dagree?” *Co you think
that the [AAID] and the [ABONID] are accrzglling organizations re_coqnized by
tha [ADAP" Do you think this dentlst is a speciakist in performing dentat
Implanls?* {Cogan Decl,, Queslionnaires & Instruclions.}

For axample, the Kamins phone survey asked tha following questlon: “if a
denist promoted himself or herself as a Yfellow’ of ihe Amarlcan Acadamy of
implant Dentistry and has achieved the distinclion of ‘diplomate’ of the
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Amarican Board of Qral implantology through succassful completion of
experiential, aducational and lesting requirements, would you conshfer that
dentist fo be a 'spectalist’ in implant danlistry?” (Kaming Decl., Ex. 3, 1st
questionnalre, p. 3. queslion 3.}

One guestion in the Kamins phone survey did seek lo detarming what
percentage of the general public thinks that implant denlislry fs an ADA-
recognized apecially, without mention of AAID and ABQHID credentials, and
therefore what effect the mentlon of AAID and ABOWD cradantials has on that
percentage. (Jes Kamirs Decl., Ex. F, pp. 4-8.) The results from Ihis question
seem lo Indicate that AAID and ABOWD eradentials have relatively little effect
on putlic perceptions about whelher mplant dentlstry Is an ADA-racognized
dental spaclally, Forly-thres percent of respandents said that they lhought
implant dentistry is an ADA-recognizad specially wilhout mention of AAID and
ABQIID credentials, while 54.5% of regpondenls thowght that impiant dentistry
Is an ADA-recagnized specialty ance AAID and ABQYID credentials ware
mentioned. (See i.,) This ls an Increase of only 14.5%, which provides lills
support for (e proposition ihat AAID and ABOID oredentlals earry with thern
a real, concrate patential lo mislead the public about whether implant denfislry
s an AlDA-recognized specialty or whether AAID and ABOIAD credentlials are
tecognized by the ADA. ’ ‘

End of Dotumant 4% 2018 Thorsen Rawufars, Mo clsim W orgical 1.5, Sovemmmnl Works.
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Potts v, Zette!
Uniled Slates Court of Appeals, Ninth Gkeult.  Fabruary 2, 2007 220 Fad.Apax. 569 {Apuraz 6 gdgas)

220 Fed. Appx, 559
This cuse wag not selected for publication fn the Faderal Keporter,

Nat for Publication In West's Federat Reporter See Fed. Rule of Appellate Procedure g2.1
generally governing citation of judicial decisions issied on or alter Jan. 1, 2007. See also
Ninth Circuit Rule 36-3. (Find CY'Ag Rule 356-1)

United States Couct of Appeals,

Ninth Circuti.

Michael L. POTTS; The Americon Academy of Implant Dentistry, Plaintiffs
~Appellees,
v, _

Charlene ZETTEL, in ker official capacity as Prector; Cynthia Gatlin,
Executive Officer, California Dental Board; Alan Kaye, DS, President,
California Dental Board; La Donnn Drury—Klein; David I. Baron; Newton
Gardon, DDS; Lawrence Hyndley, I'DS; Patricia Osuna, RDH; George
Seolioa, DDS; Chester Yokohama, DDS; Kamran Sahabi, DDS; Kevin
Biggers; Brandon Hernandez, Defendants—Appellants,

Michael L. Potts; The American Academy of Implant Dentistry, Plaintiffs
—Appellees,

v, .

" Cynthia Gatlin, Executive Offcer, California Dental Board; Alan Kaye,
bDS, Presideat, California Dental Boord; La Donna Drury—Klein; David ..
Barau; Newton Gordon, DDS; Lawrence Hyndley, DDS; Patricia Osuna,
RDH; George Svoboo, DDS; Chester Yokohama, DDS: Kathleen Hamilton,
in her official capacity as divector; Michael Pinkerton, Viee President;,

- Public Member; Arfane Tarlet, DDS, Defendants—.-Appe}iants.
" and
Offico of the Attorney Ceneral, Defendant.

Nog, 05-15324, 05-16247. . Argued and Submitted Nov. 14, 2006, Filed Feb, 2, zo07.

Synopsis

Backaround: Denllst and national denlal spacialty organization brought action against
officials of stafe dental examiners’ board, challenging constitutionality of sfale’s prohibitions
upon advertising of dental specially credenllals. The Unfted Staies District Gourt for the
Eastern Distriet of Callfornia, David F. Levi, J., 334 F.Supp.2a 1208, grantad suithmary
judgment In favor of plainliffs, and offictals appealed.

Holdings: The Court of Appeals held that:

... 1 doclrine of re: I not bar officlals from seeking to upheld_consktufionaliy of the
statule; '
2 survey evidence as lo potenfially misleading ralure of advertisements that statule would
prohibit was admisaibig; and
3 ganuine issue of material fact existed as fo whalner advertising of dental spacialty
credentials was polentially misleading, precluding summary Judgment.

Raversad and remanded.
West Headnotes (5}

Changs View

1 Judgment % Effect of Change in Law or Facls
Officials of state deatal exarminers' board were nol pracludad, under dactine of
res judicala, from seeking lo uphold constitutionalily of stake's prohibifions upon
advertising of dental speciatly credentials, despile pricr fudgment finding that
stafute violated protection afforded to commercial speech by First Amendment,

i .. 'Y} o . PR e o e A 4 M b e ma 4 = o

Page 1 ot 4
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where ragulatory aducational requirerment Jn firsk aclion: entailed *succéssiyl
complellen of a formal advanced sdimation program af or affillated with an
agerediled denfal or medical school equivatent Io at least one acadermic year
bayond the predoctoral curdeulum,” and statide was subsequently amented to
raqulie *succeasful complelion of a formal, full-ime advancad aducation program
thatis affiliated with or sponsored by a univerglly based dental school and is
beyand the dental degree at a graduale or posigraduats lavel.* U.5.C.A.
Const.Amend. 1; West's Ann,Cal.Bus. & Prof.Code § 851(h(5)A).

1 Casa lhat cites this headnole

7 Evidence &= Resulls of Experiments
Survey avidence was relsvant as to polentially misleading nature of
advertisemeats that state’s profibitions upop advertising of dental specialty
credantlals wauld prohiblt, and, lhus, was admissitile in action challenging
conslitutionality of slatute brought by denlist and nalional dental specially
crganizalion, regardiess of whalhar legistature had benshi of the stryays when it
antended the statute. Wesl's Ann.Cal.Bua, & Prof.Code § 631 {h(5)A).

3 Evidence %™ Acisand Stalernanls Accompanying 6r Connected with
Transaction or Event
Survey evidence as to potentfally misleading nature of adverlisements that state's
prohibitions trpon adverlising of dental speclalty credentials would prohibit fefl
within hearsay excaplion for prasent senss Impresslons of the declarant, and,
thus, was adimlsslble In dentist and nallonal denal specizily organization's action
challenging conslitutionality of slatute. Fed, Rules Evid.Rule B03(1), 28 U.S.CA,;
Wesl's Ann.Cal.Bus. & Prof.Code § 851(h)(5){A).

H

4 Evidence %% Sources of Data !
Survey gvidence as fo pofenlially misfeading nature of advertisements that siate's ,
prohibitions upoivadvertising of dental speclalty credenlials would prohibit were -
admissitie as the bases of the opinicas offered by officials of sfate denlal :
éxaminers’ boarg, ir detist and national dental specialty arganizalion's action {
challenging conslitutionality of stafule. Fed.Rules Evid. Rule 103, 28U.S.CA,; :
West's Ann.Cai.Bus. & Prof.Code § G51(h)(5){A}.

5 Faderal Civil Procedure = Civil Rights Gasag in Generai
i Genuine issue of malerial fact existed as to whalher adverlising of dental

specially credenlials was potentlally misieading, pracluding summary judgment ;
for dentist and naliona! dental specialty organization in their action against
officials of slate dental examinars’ koard, challenging cansiilutionality of state'’s
prohibitions upon advertising of dental spedially credentals as viclative of the
First Amendment. U.5.C.A, Const Amend, 1; West's Ana.CalBus. & Prof.Code §
851 (h)(5)(A).

*568 Aon T. Schwing, Laura J. Fawlar, Esq., Mchnuug hm Holland and Aflen, Sacramantg,
CA, Frank R. Racker, Esq., *567 Frank J. Recker & Assoc, LPA, Mareo fsfand, FL, for
Plaintiffa-Appelless.

Jeffroy M. Phillips, Eag, AGCA—Ofiica of the Californiz, Altorey General, Sacramente, GA,
Jahn M. Peterson, Jr., Esq., Howe & Hulton, Lid., Chicago, IL, Steven B eans, Esq.,
Michael Best & Friadrich LLP, Madison, W, for Defendanls-Appellanis,

Appeal om the Unitad Slates District Courl for the Easlera Dislrict of California, David F.
Levi, District Judga, Prasiding. D.C. No. CV-03-00348-DFL,

Befora: CANEY, COX,” and PAEZ, Circuit Judges.

MEMORANDLM™
Dafendants—Appellants Chartena Zeltel &l al, (*COB) appeal the distict court's summary
judgment in favor of Plaintifls-Appelless Michasi Potts and the American Academy of
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Implant Dentistry ("Potts) in Polis's challenge to the consltutionality of Cariforma Business
& Professional Code § 854(h})(5){A), which regulalas the adverilzement by denlists of
mambership and speclalty In of credentlals recelved from a national spacially board that s
not recognized by the Amerlean Dental Assoclation ("ADA"). Poifs v, Hamilfon, 334
F.Supp.2d 1206 (E..Cal.2004). Polls, who holds credanlials from two non-ADA recognized
boards, saught declaralory and injunctive relief, arguing that seclion G51(h)(5)(A}
unconstiluficaaily restricls commarcial speech. After discovery and disclosure of axpert
wilnasses, Polis and COB fited cross-malions for summary Judgmenl, The districl court
graated summary judgment for Potts, declared section 651{h){5)(A) unconstitulional, and
anjoinad COB from enforcing it.

1 Althaugh he doas nof challenge the Judgmaent, Polls renews two arguments that he
raised below to CDB's defense of the constitutionally of saction B3 1(h)(3)(A). First, Palts
argues thal the final judgment in Bingham v. Hamiiton, 100 F.8upp.2d 1233 (E.D.Cal.2000),
has claim—and fssua-preclusive effect, We agrea with ths districlcourt that this argtment
lacks merit. Hacause the Callfernia legistalure significantly amended seclion 85 1{h)(5)(A) in
2002, subsequent to the Judgment in Bingham, neilner the clalm nor the lssues in the instant
Iitigatian are subsiantially (denlical to those before e coust In fhe prior sase.

2 Pslis afso renews his objection 1o the survey evidence that CDB presenied {o prove
the potentially misleading nalure of the advertisaments that saclion 851 (R)(FHA) weould
prehibit. The dislricl court properly admitted this evidencs over Polls's objections. The
legislative record [ndicates thal a signilicant malivalion behind tha 2002 amendment was
concern over the potential of thesa advarlisamants ta mislaad Cafifornia consumers. Ths
survey resdlts were probative of their potenfial o mislead and wers therafora relevant,
regardless of whether the legisiature had the benefit of the surveys when it amended § 651
{hB)NA).

3 Wa also agree thaf the surveys wera not Inadmissible hearsay, bacause they fall
withint Ihe hearsay exceplion it Fedaral Rule of Evidercs 803(1), for present sense
|mpresa|ons of lhe declarant. Sea *552 Fla. Barv. Went Forll, inc, 515 U.S. 618, §26-27,
116 8.1, 2371, 132 L.Ed.2d 541 (1995) (upholding a commercial speech restriction in part
based on survey evi thal demonsiraied consumiers’ states of mind). See also Schenng
Gorp. v. Prizer, Inc, 139 F.3d 218, 233 {2d Cir.1999); C.A. May Markte Supply Co. v.

Brunswick Corp,, 849 F,2d 1049, 1054 (51 G 1984).

4 Finally, the surveys were admissible under Federal Rule of Evidence 703 as the
bases of lhe opinlons offered by CDB's experts. Polts's challange io the surveys' reliability
goas o their weight, not their admissibllity. See Prudentizl s, Go. of Am. v. Gibiraftar Fin.
Caip. of Cal, 6594 F.2d 1150, 1188 (9th Cir. 1983) (citafons omitled).

5 Commercial speech receives intermediale prolection under the First Amandement. As
ihe party seeking o snforce a restriction an commercial spaech, CDB must produce
avidencs from which a reasanable fact finder could concluds that the adverlisement of aon-
ADA cradantials and speclaltias is polentially misieading: that the government has a
substanital inferest in regulaling this speech; fat section 651{h)(5§A) directly advances this
interest; and that the statuts restricts no more speach than necessary. See Canlraf Hudson
v. Pub. Serv. Comm'n of M.Y., 447 L).8. 557, 670, 100 5.Gt. 2343, 65 L Ed.2d 341 (1980). "

. --CDB Intraduced survey, anecdotal, and legislative history evidence.in suppert ofits inilial — - ———— — .. e
burden under Cenlral Hudson to shaw thal the speech it seaks to ragulale has the potential
to miglead. Although the district court properfy admited this evidence, it concluded that the
“survays are of ondy llmited value in delasmining whelher {the advertisements] are potentialy
misleading.” Potts, 334 F.Supp.2d af 1216, Consideralion of he relative weight of the
parliss’ evidence was inappropriate at the summary judgment stage, Sea Makitor v. Am.
Pras. Lines, Lid,, 343 F.2d 217, 219 (9th Cir.1955), Because the parlies’ avidence craated a
material Issue of fact regarding the potenlial of the advertisements to misiead, 1he disdrict
court arred in granting summary judgment far F'olts

in the absance of a full evidenliary recard, findings of fact, and conclusions of law, pursuant

to Fedarai Rizf2 of Civil Procedurs 52{a}, we are unable to determine whether the challenged
stalule violales Polls's commercial Iree speach rights, because whethar and ko what extent

Ihe advertisernenls potentially mislead the pubiic will inform |he legal analysis under the ihird

and fourth prongs of Centrafl Hedsen. We {herefore reverse the grant of summary judgment

and remand for further proceedings consislent with this dispesition. We aiso vacate the

attorney’s fees award as premalure. We need act address e parliss’ additional arquments

on appeal. .
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REVERSED and REMANDED,

Parallal Citations

2007 WL 412232 {C.A.9 {Cal)) -

&

. Footnotes

The Honorable Emmet: Riplay Cox, Senlor Clrouit Judge for the Eleventh
Clrauit Court of Appeals, sitling by designation,

This dl_sposi[ion [5 not appropriate for publicalion and may not be cited fo or by
the courty of this ejrcult sxcept as providad by Minth Cir, R, 38-3,

The First Amendment affords no prolecilon o speech Ihat Is actually
misleading. i re R.M.J, 455 U.5. 191, 203, 102 8.6t 929, 71 LEd 24 84
{1982). W assume for the purposes of this appeaf thal CDB's evidance
creates a material issue of fact anly as to whelher the advertisements have the
polentiaf to mislead,

D3 and f”oi:s cross-moved for summary Judgment, Gardrary to CDB's
assariion on appeal that It presenlad *undispuled” evidsrice of actual
censumer confusion, Polty preseniad evidence challenging the reliability and
sclentific validity of GDB's dala,

End of Documant B2 G Themson Reulers. Mo dain o orge U5, Govermment YWirks,
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Specialty Board Advertising | Medical Board of California Pe{ge lof 1

Home : Licensees - Specialty Board Advertising

Specialty Board Advertising
Business and Professions Code section 651(h){5)(A)&(B) prohibits physicians from advertising that they are board
certified unless they are certified by:

1.  an ABMS member specialty board;

2. aspecialty board with an ACGME accredited postgraduate training program; or

3.  aspecialty board with "equivalent" requirements approved by the Medical Board of California's
Licensing Program. '

The Medical Board has approved the following four specialty boards:

~American Board of Facial Plastic and Reconstrictive Surgve[y (Approved: February 3, 1995)

American Board of Pain Medicine (Approved: February 2, 1996)

American Board of Sleep Medicine (Approved: February 6, 1998)

American Board of Spine Surgery (Approved; May 10, 2002)

Therefore, unless physicians are certified by a specialty board, as defined by law, physicians are prohibited from
using the term "board certified” in their advertisements. The law does not, however, prohibit the advertising of
specialization, regardless of board certification status, nor does it prohibit the use of diplomate, member, approved
by, or any other term that is subject to interpretation by prospective patients.

Business ahd Profeésions Code section 651 (h)

California Code of Requlations section 1363.5

About Us | DCA | CAgov | Governor | Get Adobe Reader |
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J - Practice Specialties | Medical Board of California

+ Consumeis * Comgplaints i Complaints FAQ! : Praclica Speclalties FAG

Page 1«

Frequently Asked Questions - Physician Credenfials/Practice Specialtiéé

Howda d oul if my doclor has a lice spacialby?

o | know i hyalefan s hoard cerified or j or she is cerilligd by an approved specially Soard?
How do | find out if my doclor is licensed or a "real® medical doclor?

Has my doclor ever been in any kind of "lrouble” or had any complainls Hed against him?

How do | find out if my doctor has been, or is, licsnsed jn another stata?

rhas apractice speclalty?

Fhysiglans can identily their praclice speclally an their Medicat Board profile and thal Information Is availabla through Lhe Brasze Online Licensa Logkup. You can also obiain this infa by eithar ing the physician's office
diraclly, reviawing the physician's andfor medical group's webstle, or by canlacting the local medical socialy if the physician is & her. Most physictans have a praclice speclally, which is the arsa of medicing they havs received
addilional training in, bul nof all physicians have medical specially cedificalion, Medical speclalty carlification is & veluntary process granied by 8 member board of the American Board of Medical Spacialties (ABMS), a private organizalion
or other equivalent board. Board cerificatlon s not raquired by the Medical Board for a physician lo practice. (See guastion befow on board cerfilicalion)

Back 1o Top

My physiclan told me that she was board cortified and handed me a card with '??f,bS’.?“.’ speclatty. ls it mandatory for my physician to be "board certifled” in hor spacialty?

There Is no current law thal requires Ihal a physiclan be “board cerlified,” Hawever, unless physicians are cerlified by a spaclally board as defined by faw, physicians are prohibiled from using lhe lerm "board certifiad” in their
advertisemenls. The law does net, howaver, prohibil the adveriising of specializatien regardless of board cerlification slalus, nor does it prohibil fha use of "diplemale, member, approved by,” or any other term that Is subject 1o
Interpretation by prospaclive paliants. .

Back lo Top

My physiclan informed ma that he is board certified by "XYZ" speclalty board and s advertising In the local newspaper. Is this legal?
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BUSINESS AND PROFESSIONS CODE . BPC 4

DIVISION 2. HEALING ARTS [500 - 4999.129] ( Division 2 enacted by Stats, 1937, Ch.
399, )

CHAPTER 1. General Provisions [500 - 865.2] ( Chapter 1 enacted by Stats. 1937, Ch,
399. ) _ .

ARTICLE 6, Unearned Rebates, Refunds and Discounts [650 - 657] ( Article 6 added by Stats. 1949, Ch.
899. )

(a) It is unlawful for any person licensed under this division or under any initiative act referred to
651, in this division to disseminate or cause to be disseminated any form of public communication

containing a false, fraudulent, misleading, or deceptive statement, claim, or image for the purpose

of or likely to induce, directly or indirectly, the rendering of professional services or furnishing of
products in connection with the professional practice or business for which he or she is licensed. A
“public communication™ as used in this section includes, but is not limited to, communication by
means of mail, television, radio, motion picture, newspaper, book, list or directory of healing arts
practitioners, Internet, or other electronic communication. '

(b) A false, fraudulent, misleading, or deceptive statement, claim, or image includes a statement or
claim that does any of the following: ‘ '

(1) Contains a misrepresentation of fact,
(2) Is likely to mislead or deceive because of a failure to disclose material facts,

(3) (A) Is intended or is likely to create false or unjustified expectations of faverable results, including
the use of any photograph or other image that does not accurately depict the results of the procedure

being advertised or that has been aliered in any manner from the image of the actual subject depicted
in the photograph or image.

(B) Use of any photograph or other image of a model without clearly stating in a prominent location

in easily readable type the fact that the photograph or image is of a model is a violation of subdivision
(a). For purposes of this paragraph, a model is anyone other than an actual patient, who has undergone
the procedure being advertised, of the licensee who is advertising for his or her services.

(C) Use of any photograph or other image of an actual patient that depicts or purports to depict the
results of any procedure, or presents “before” and “after” views of a patient, without specifying in a
prominent location in easily readable type size what procedures were performed on that patient is a
violation of subdivision (a). Any “before” and “after” views (i) shall be comparable in presentation so
that the results are not distorted by favorable poses, lighting, or other features of presentation, and (ii)
shall contain a statement that the same “before” and “after” results may not occur for all patients,

(4) Relates to fees, other than a standard consultation fee or a range of fees for specific types of
services, without fully and specifically disclosing all variables and other material factors.

(5) Contains other representations or implications that in reasonable probability will cause an
ordinarily prudent person to misunderstand or be deceived, '
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(6) Makes a claim either of professional superiority or of performing services in a superior manner,
unless that claim is relevant to the service being performed and can be substantiated with objective
scientific evidence. -

(7) Makes a scientific claim that cannot be substantiated by reliable, peer reviewed, published
scientific studies.

(8) Includes any statement, endorsement, or testimonial that is likely to mislead or deceive because of
a failure to disclose material facts.

(c) Any price advertisement shall be exact, without the use of phrases, including, but not limited to,
“as low as,” “and up,” “lowest prices,” or words or phrases of similar import. Any advertisement that
refers to services, or costs for services, and that uses words of comparison shall be based on verifiable
data substantiating the comparison. Any person so advertising shall be prepared to provide
information sufficient to establish the accuracy of that comparison. Price advertising shall not be
fraudulent, deceitful, or misleading, including statements or advertisements of bait, discount,
premiums, gifts, or any statements of a similar nature. In connection with price advertising, the price
for each product or service shall be clearly identifiable. The price advertised for products shall include
charges for any related professional services, including dispensing and fitting services, unless the
advertisement specifically and clearly indicates otherwise.

{d) Any person so licensed shall not compensate or give anything of value to a representative of the
press, radio, television, or other communication medium in anticipation of, or in return for,
professional publicity unless the fact of compensation is made known in that publicity.

(e) Any person so licensed may not use any professional card, professional announcement card, office
sign, letterhead, telephone directory listing, medical list, medical directory listing, or a similar
professional notice or device if it includes a statement or claim that is false, fraudulent, misleading, or
deceptive within the meaning of subdivision (b).

(f) Any person so licensed who violates this section is guilty of ‘a misdemeanor. A bona fide mistake
of fact shall be a defense to this subdivision, but only to this subdivision,

(g) Any violation of this section by a person so licensed shall conistitute good cause for revocation or
suspension of his or her license or other disciplinary action.

(h) Advertising by any person so licensed may include the following:

(1) A statement of the name of the practitioner.

(2) A statement of addresses and telephone numbers of the offices maintained by the practitioner.
(3) A statement of office hours regularly maintained by the practitioner.

(4) A statement of languages, other than English, fluently spoken by the practitioner or a person in the
practitioner’s office. '

(5) (A) A statement that the practitioner is certified by a private or public board or agency or a
statement that the practitioner limits his or her practice to specific fields.

(B) A statement of certification by a practitioner licensed under Chapter 7 (commencing with Section
3000) shall only include a statement that he or she is certified or eligible for certification by a private
or public board or parent association recognized by that practitioner’s licensing board.

(C) A physician and surgeon licensed under Chapter 5 (commencing with Section 2000) by the
Medical Board of California may include a statement that he or she limits his or her practice to

~ specific fields, but shall not include a statement that he or she is certified or eligible for certification
by a private or public board or parent association, including, but not limited to, a multidisciplinary
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board or association, unless that board or association is (i) an American Board of Medical Specialties
niember board, (ii) a board or association with equivalent requirements approved by that physician
and surgeon’s licensing board, or (iii) a board or association with an Accreditation Council for
Graduate Medical Education approved postgraduate training program that provides complete training
in that specialty or subspecialty. A physician and surgeon licensed under Chapter 5 (commencing
with Section 2000) by the Medical Board of California who is certified by an organization other than
a board or association referred to in clause (i), (ii), or (iii) shall not use the term “board certified” in
reference to that certification, unless the physician and surgeon is also licensed under Chapter 4
(commencing with Section 1600) and the use of the term “board certified” in reference to that
certification is in accordance with subparagraph (A). A physician and surgeon licensed under Chapter
5 (commencing with Section 2000) by the Medical Board of California who is certified by a board or
association referred to in clause (i), (ii), or (iii) shall not use the term “board certified” unless the full

name of the certifying board is also used and given comparable prominence with the term “board
certified” in the statement, _ :

For purposes of this subparagraph, a “multidisciplinary board or association” means an educational
certifying body that has a psychometrically valid testing process, as determined by the Medical Board

of California, for certifying medical doctors and other health care professionals that is based on the
applicant’s education, training, and experience. :

For purposes of the term “board certified,” as used in this subparagraph, the terms “board” and
“agsociation” mean an organization that is an American Board of Medical Specialties member board,
an organization with equivalent requirements approved by a physician and surgeon’s licensing board,
or an organization with an Accreditation Council for Graduate Medical Education approved
postgraduate training program that provides complete training in a specialty or subspecialty.

The Medical Board of California shall adopt regulations to establish and collect a reasonable fee from
cach board or association applying for recognition pursuant to this subparagraph, The fee shall not
exceed the cost of administering this subparagraph. Notwithstanding Section 2 of Chapter 1660 of the
Statutes of 1990, this subparagraph shall become operative July 1, 1993, However, an administrative
agency or accrediting organization may take any action contemplated by this subparagraph relating to
the establishment or approval of specialist requirements on and after January 1, 1991.

(D) A doctor of podiatric medicine licensed under Chapter 5 (¢ommencing with Section 2000) by the
Medical Board of California may include a statement that he or she is certified or eligible or qualified
for certification by a private or public board or parent association, including, but not limited to, a
multidisciplinary board or association, if that board or association meets one of the following
requirements: (i) is approved by the Council on Podiatric Medical Education, (ii) is a board or
association with equivalent requirements approved by the California Board of Podiatric Medicine, or
(iii) is a board or association with the Council on Podiatric Medical Education approved postgraduate
training programs that provide training in podiatric medicine and podiatric surgery. A doctor of
podiatric medicine licensed under Chapter 5 (commencing with Section 2000) by the Medical Board
of California who is certified by a board or association referred to in clause (i), (ii), or (iii) shall not
use the term “board certified” unless the full name of thie certifying board is also used and given
comparable prominence with the term “board certified” in the statement. A doctor of podiatric
medicine licensed under Chapter 5 (commencing with Section 2000) by the Medical Board of
California who is certified by an organization other than a board or association referred to in clange
(i), (it), or (iii) shall not use the term “board certified” in reference to that certification.

For purposes of this subpéragra"ph, a “multidisciplinary board or association” means an educational
certifying body that has a psychometrically valid testing process, as determined by the California
Board of Podiatric Medicine, for certifying doctors of podiatric medicine that is based on the
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applicant’s education, training, and experience. For purposes of the term “board certified,” as used in
this subparagraph, the terms “board” and “association” mean an organization that is a Council on
Podiatric Medical Education approved board, an organization with equivalent requirements approved
by the California Board of Podiatric Medicine, or an organization with a Council on Podiatric Medical
Education approved postgraduate training program that provides training in podlatrlc medicine and
podiatric surgery.

The California Board of Podiatric Medicine shall adopt regulations to establish and collect a
reasonable fee from each board or association applying for recognition pursuant to this subparagraph,
to be deposited in the State Treasury in the Podiatry Fund, pursuant to Section 2499. The fee shall not
exceed the cost of administering this subparagraph.

(6) A statement that the practitioner prov1des services under a specified private or public insurance
plan or health care plan.

- (7) A statement of names of schools and postgraduate clinical training programs from which the
practitioner has graduated, together with the degrees received.

(8) A statement of publications authored by the practitioner.

(9) A statement of teaching positions currently or formerly held by the practitioner, together with
pertinent dates. '

(10} A statement of his or her affiliations with hospitals or clinics.
(11} A statement of the charges or fees for services or commodities offered by the practitioner.
(12) A statement that the practitioner regularly accepts installment paymeénts of fees.

(13) Otherwise lawful images of a practltloner his or her physical facilities, or of a commodity to be
advertised. -

" (14) A statement of the manufacturer, designer, style, make, trade name, brand name, color, size, or
type of commodities advertised.

(15) An advertisement of a registered dispensing optician may include statements in addition to those
specified in paragraphs (1) to (14), inclusive, provided that any statement shall not violate subdivision
(a), (b), (c), or (e) or any other section of this code.

(16) A statement, or statements, providing public health information encouraging preventative or
corrective care.

(17) Any other item of factual information that is not false, fraudulent, misleading, or likely fo
deceive. '

(i) Each of the healing arts boards and examining committees within Division 2 shall adopt
appropriate regulations to enforce this section in accordance with Chapter 3.5 (commencmg with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code.

Each of the healing arts boards and committees and examining committees within Division 2 shall, by
regulation, define those efficacious services to be advertised by businesses or professions under their
jurisdiction for the purpose of determining whether advertisements are false or misleading. Until a
definition for that service has been issued, no advertisement for that service shall be disserinated,
However, if a definition of a service has not been issued by a board or committee within 120 days of
receipt of a request from a licensee, all those holding the license may advertise the service. Those
boards and committees shall adopt or modify regulations defining what services may be advertised,
the manner in which defined services may be advertised, and restricting adveriising that would
promote the inappropriate or excessive use of health services or commodities. A board or commitiee
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shall not, by regulation, unreasonably prevent truthful, nondeceptive price or otherwise lawful forms
of advertising of services or commodities, by either outright prohibition or imposition of onerous
disclosure requirements. However, any member of a board or committee acting in good faith in the
adoption or enforcement of any regulation shall be deemed to be acting as an agent of the state,

() The Attorney General shall commence legal proceedings in the appropriate forum to enjoin
advertisements disseminated or about to be disseminated in violation of this section and seck other
appropriate relief to enforce this section. Notwithstanding any other provision of law, the costs of
enforcing this section to the respective licensing boards or committees may be awaided against any
licensee found to be in violation of any provision of this section. This shall not diminish the power of
district attorneys, county counsels, or city attorneys pursuant to existing law to seek appropriate relief,

(k) A physician and surgeon or doctor of podiatric medicine licensed pursuant to Chapter 5
(commencing with Section 2000) by the Medical Board of California who knowingly and
intentionally violates this section may be cited and assessed an administrative fine not to exceed ten
thousand dollars ($10,000) per event. Section 125.9 shall govern the issuance of this citation and fine
except that the fine limitations prescribed in paragraph (3) of subdivision (b) of Section 125.9 shall
not apply to a fine under thi$ subdivision.

(Amended by Stats. 2011, Ch. 385, Sec. 1. Ejfec.tive January 1, 2012.)
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