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Boarpys , State of California
CI TIRQOPP RA(_‘, TIC & Edmund G. Brown Jr., Governor
EXAMINERS

STATE QF CALIFORNIA

MEMORANDUM

DATE April 11, 2014

TO Board Members

FROM Sandra Walker, Compliance Manager
Christina Bell, Compliance and Probation Analyst

SUBJECT Agenda Item/April 29, 2014: Continued Discussion and Possible
Action Regarding Disciplinary Guidelines and Uniform Standards for
Substance Abusing Healing Arts Licensees (SB 1441, Ridley-Thomas)

Summary Background for this Topic

SB 1441 (Ridley-Thomas, Chapter 548, Statutes of 2008) was drafted in response to
public and internal concerns with the various healing arts boards diversion programs.
There had not been consistent monitoring oversight with these programs, and drug
testing standards were absent for relapsing, substance-abusing licensees.
Consequently, the intent of SB 1441 was to extend the application of best practices and
standards uniformly across all healing arts boards. SB 1441 established the Substance
Abuse Coordination Committee (SACC) within the Department of Consumer Affairs
(DCA), which was tasked with developing uniform standards in sixteen specific areas for
use in dealing with substance-abusing healing arts licensees. The SACC was
comprised of Executive Officers of the DCA’s healing arts boards, a representative of
the California Department of Alcohol and Drug Programs, and chaired by the Director of
the DCA. In April 2011, the DCA SACC published the “Uniform Standards Regarding
Substance-Abusing Healing Arts Licensees” (hereinafter referred to as “Uniform
Standards”). '

As mandated by SB 1441, the Board is proposing incorporating the Uniform Standards
into its Disciplinary Guidelines. The Board has not yet adopted regulations for Board’s
Disciplinary Guidelines nor approved full incorporation of Uniform Standards into these
Guidelines. However, the Board's Enforcement Comimittee had begun proposing
several updates to the Guidelines’ to be consistent with current needs. Proposed
amendments to the existing Guidelines, including Uniform Standards for Substance
Abusing Licensees were presented to the Enforcement Committee on October 24,
2013. :

At the BCE’s January 16, 2014 Board meeting, DCA Legal Counsel recommended a
future Board discussion of Agenda Item #14 “Review and Possible Action to Initiate a
Rulemaking to Adopt the Board’s Uniform Standards Related to Substance Abuse &
Changes to the Disciplinary Guidelines (Title 16 CCR, Division 4, Section 384)” before
regulations become drafted. In this effort specifically, the Board can discuss and decide




one of three (3) possible Trigger Language options to define Substance Abusing
Licensee.

The Board’s Executive Officer and Legal Counsel will provide an explanation of the
“trigger options” at the April 29, 2014 Board Meeting.

The following related documents are enclosed for the Board’s review and consideration:

¢ Three (3) “Trigger” Options and Documents Incorporated by Reference

¢ The Board’s Draft Uniform Standards Related to Substance Abuse &Disciplinary
Guidelines

e Substance Abuse Coordination Committee “Uniform Standards Regarding
Substance-Abusing Healing Arts Licensees” (Rev. April 2011)

¢ Business and Professions Code section 315

e The October 27, 2011 letter from the Legislative Counsel Bureau addressed to
the Honorable Curren D. Price, Jr. with respect to the healing arts boards
adoption of uniform standards ,

e The February 29, 2012 memorandum from Kathleen A. Lynch, Deputy Attorney
General from the Government Law Section of the Attorney General’s Office,
addressed to the Department of Consumer Affairs Legal Affairs Division
Regarding uniform standards related to substance-abusing licensees as provided
in Business and Professions Code sections 315-315.4

e The April 5, 2012 memorandum from Doreathea Johnson, Deputy Director of
Legal Affairs addressed the healing arts boards with respect to the Department of
Consumer Affairs opinion regarding uniform standards for substance-abusing
licensees (SB 1441)
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The Board of Chiropractic Examiners (hereinafter “the Board”) is a consumer protection
agency with the primary mission of protecting consumers of chiropractic services from
potentially harmful licensee s. [n keeping with its mandate to protect the affected population of
consumers, the Board has adopted the following recommended guide lines for disciplinary
orders and conditions of probation for violations of the Chiropractic Act and/or California Code of
Regulations.

The Board carefully considers the totality of the facts‘and circumstances in each
individual case, with the safety of the public being paramount.=.Consequently, the Board
requests that the Administrative Law Judge clearly deli factual basis for his/her
decision. Except as provided in the Uniform Standards‘Related to:Substance Abuse, the
Board recognizes that an individual case may necessxtate a departure from these guidelines
for disciplinary orders. However, in such a case; the mitigating or aggravating circumstances
must be detailed in the “Finding of Fact’ whichiis in every Proposed Decision, so that the
circumstances can be better understood and evalu"" ted by th ‘?"Board before: f*aI action is
taken. =

The Board recognizes that th "ndltlons are me rely guidelines and the mitigating -

Board of Chiropractic Examiners

901 P Street, Suite 142A
Sacramento, CA 95814
Phone: (916) 263-5355

Fax: (916) 327-0039
www.chiro.ca.gov
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The purpose of the probation monitoring program is to maintain public protection by proactively
monitoring probationers to ensure terms and conditions are met. The Board will work to:

choice;

fessional manner with

restrictions and guidance from a community support's /stem and designated probation

monitor to prevent future occurrences; and

3) Allow for education of the individual as to th responS|b1I|t|e
professionalism mandated of a chiropra ctor.

1) Allow for the probationer’s rehabilitation if that is his/he

equirements and

It is the policy of the Board that if a probationer is:féund to be:in violation o (anv\term of
probation at any time during the propation period, the:Board Il immediately l\;‘gginotiﬁed of the
violation so that disciplinary action hja =

Thé Board will c* ipulated settlements to promote cost effectiveness and to expedite
reements are consistent with the Board’s mandate.
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Factors to Be Considered in Determining Penalties

Section 10(b) of the Chiropractic Initiative Act provides that the Board may discipline the
holder of, or suspend or revoke, any license issued by the Boa

!

2.

probation terms.
3. Prior warnings of record inCI ‘

Nature and severity of the act(s
Mitigating evidence.
Rehabilitation evi
Compliance witt

PP NP PPH
EIRIISTIN

opposed to an interméd

Terms of Probation

Probation conditions are divided into two categories: 1) standard conditions that
shall appear in all probation cases, and 2) optional conditions, that depend on the nature
and circumstances of a particular case. The Board prefers that the optional conditions be
placed before the standard conditions in sequence in the proposed disciplinary order. The
Board may also impose other conditions appropriate to the case as long as the condition is
not contrary to public policy.

; 5 | p a g e
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Standard Conditions - To be included in all probation decisions/orders.

Obey All Laws
Quarterly Reports
Probation Monitoring
Interview With Board
Continuing Education
Reimbursement of Board Costs
Tolling of Probation

No Preceptorships or Supervision of Interis:
Violation of Probation

10. Notification of Employment
11. Notice to Employers

12. Notice to Employees

13. License Surrender

14. Completion of Probation

©CoOoNOGOR®N -

Memtenng R“"stltutlon for Consumers -
Psychiatric or Psychological Evaluation

ion Medical Evaluation
13 Flsyehetherapy Ethics and: Boundaries Examination

14. Medisal-evaluation Education Course

15. Ethies-Course Community Service

16. Education-Course Restricted Practice

17. Community-service Third Party-Patient Chaperone

18. Restricted practice Notification to Patients

19. Fhird-party-presence—sexualtransgressors Criminal Probation/Parole Reports
20. Neotification-to-patients Billing Monitor

21 Criminal Probation/Parole R
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Categories of Violations and Recommended Penalties

The Chiropractic Initiative Act and the California Code of Regulations specify the offenses
for which the Board may take disciplinary action. The following are categories of violations
used by the Board in determining appropriate disciplinary penalties.

The Board also has the authority, pursuant to California Code of Regulations section 304, to
impose discipline based on disciplinary action taken by another jurisdiction. The discipline
imposed by the Board will typically correspond with the discipline imposed by the other
jurisdiction for similar offenses.

CATEGORY |

Minimum: Revocation stayed; 1-2 year probation
Maximum: Revocation

All standard terms and conditions
Optional terms and conditions, as applicable:

Alcohol

- Abstain I'-;ro%: J

NGO RWLN =

13. F—’sye—hethe#apy Ethlcs and oundarles Examination

”E“dllr\ r\r\llrsc

LIVI LAY ]

16. EducationCourse Restncted Practice

17. Community-service Third Party-Patient Chaperone

18. Restrictedpractice Criminal Probation/Parole Reports

19. Fhird-party-presence—sexual-transgressors-Billing Monitor
20. Netification-to-patients

21. Criminal-Probation/Parole-Reports

7|Page



CATEGORY | CONTINUED

Recommended but not limited to fer the following violations which are relatively minor, but are
potentially harmful, or for repeated violations of a relatively minor nature:

Chiropractic Initiative Act
5 Practicing without a valid license
10(b) Improper use of fictitious names

California Code of Requlations
302.5 Use of Laser
303 — )

304 Dlscmlme bv Another Jurlsdlctlon

certificate Dlsplay of Llcense

310 Change of name
310.2 Use of the title “Chiropractor” by unlicense
311 Advertising
312 Unlicensed practice (for use in I
314 Law Violators

Business and Proi

1051 A““"caw.. f

Health and Safety Code
123110 Failure to provide treatment records
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CATEGORY I

Minimum: Revocation stayed, 3 year probation
Maximum: Revocation

All standard terms and conditions of probation
Optional terms and conditions, as applicable

Actual Suspension
Drugs - Abstain From Use

Drug-abuse-counseling/detoxification Drug and Alcohol Abuse Treatment/Counseling

Alcohol - Abstain From Use

Alcohel-abuse-counseling/detoxification Drug and Alcot
Blood-and/or-urine-testing California Law and Professior

estlnq

‘Practice Examination (CLPPE)

Law-Examination Special Purposes Examination for:Chiropractic (SPEC)
SPEC Examination Practice Monitoring by Another Licensed® D‘“

©CONOOR~WN =

Menitoring Restitution for consumers
10 Auditing-of-billing-practices ' :
11. Restitution-forconsumers Psychiatric or Psvcholomcal evaluatlon
12. Psychiatric-or-Psycheological-evaluation Psychotherapy

13. Psye—hethe#apy Medical evaluation

Eor of Chiropractic

: 9| p a g e



CATEGORY Il CONTINUED

Recommended for violations with a more serious potential for harm, for violations which involve
greater disregard for chiropractic law and public safety, or for violations which reflect on ethics,
care exercised or competence.

Chiropractic Initiative Act
10(b) Advertising treatment of sexual disorders
15 Misleading use of title

California Code of Requlations
306.1(c) Failure to appear for hearing
311 Advertising )
312 Unlicensed practice (for use in more egre
314 Law Violators

317(1) Maklng or signing false documents

317(r) Una_uthonzed disclosure of pa [ 0 méintain confidentiality
317.1 Failure to register referral servic

318(a) Chiropractic patient records

Business-an
650.3 Gro
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CATEGORY Il

Minimum: Revocation stayed, minimum 30 days suspension, 5 year probation
Maximum: Revocation

All standard terms and conditions of probation

Optional terms and conditions, as applicable

Actual suspension
Drugs - Abstain from use

Brug-abuse-counseling/detoxification Drug and Alcohol Ak se Treatment/Counseling

Alcohol - Abstain from use

Aleehel—abuse—eeunsemqg#dete*#mahen Drug and A

CoOoNOO~ON~

Monitering Restitution for consumers
10 Auditing-of-billingpractices Psychiatric or PSyichological evaluation
11. Rest&u%mn—fepeensumeps Psvchotherapv
ion Medical &

obation/Parole Reports

11|Page



CATEGORY Il CONTINUED

Recommended for less egregious criminal convictions involving moral turpitude, sexual
misconduct or fraudulent acts committed in connection with the licensee’s practice. Also to be
used in cases involving gross negligence/incompetence, capping, steering, accepting fees for
patient referrals, excessive treatment or for failure to refer a patient to another licensed care
provider.

Chiropractic Initiative Act
7 Unauthorized practice of medicine

California Code of Requlations
302(a) Practice exceeding the scope of practice
302(a)(5) Use of drug or medicine in materia medi
302.5 Use of Laser

312(c) Failure to properly supervise

313 Inducing student to practice chiropractic
314 Law Violators

316(b) License used in connect|on W
316(c) Sexual relatlons with a patlen (

217(c) Oktgining faa b
\Jll\\1/V Illlllu

1o Wy

317(w) Failure to refer a patient to other licensed health care provider
318.1 Standard of Care Regarding Manipulation Under Anesthesia (MUA)

Business and Professions Code

725 Excessive prescribing or treatment (for use in less egregious cases)
726 Sexual relations with patients (for use in less egregious cases)
810 False or fraudulent claims (for use in less egregious cases)
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CATEGORY IV

Penalty: Revocation

Recommended for more egregious cases including, but not limited to, fraudulent activity,
physical violence, sexual misconduct, excessive treatment, or improper use of license in
connection with sexual acts. Revocation is also recommended when: 1) respondent fails to file a
notice of defense or to appear at a disciplinary hearing where the Board has requested
“revocation in the accusation; 2) respondent violates the terms and conditions of probation from
a previous disciplinary order; and 3) where prior discipline has been imposed, as progressive
discipline unless respondent can demonstrate satisfactory ce of rehabilitation.

California Code of Regulations

302.5 Use of Laser

316(a) Responsibility for conduct on premises
316(b) License used in connection with sexu
316(c) Sexual relations with a patient

317(a) Gross negligence
317(b) Repeated negligent acts
317(d) Excessive treatment
317(g) Conviction of a crime

725 Excessive prescribir
726 S”( al relations wit

13 |Page



DISCIPLINARY GUIDELINES

FOR USE BY ADMINISTRATIVE LAW JUDGES

To establish consistency in discipline for similar offenses on a statewide basis, the Board of
Chiropractic Examiners has adopted these uniform disciplinary guidelines for particular
violations. This document, designed for use by administrative law judges, attorneys,
chiropractors and ultimately the Board, shall be revised from time to time following public
hearing by the Board and will disseminated to interested parties upon request. Additional
copies of this document may be obtained via the Board's web site at www.chiro.ca.gov or by
contacting the Board of Chiropractic Examiners at its office in Sacramento, California. There
may be a charge assessed sufficient to cover the cost of production and dissemination of
copies. In determining the appropriate discipline, consideration should be given to any

mitigating or aggravating circumstances. All decisions- lude cost recovery in accordance
with Business and Professions Code section 125.3. =

ay necessli’cvate deviation:
deviations or omissions from the guidelines, the Board would request that t
Law Judge hearing the matter include:some statemént: of

14| Page
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Model Number

1. Revocation - Single Cause

License No. (Ex: DC-12345) issued to respondent(Ex: John Smith,
Respondent shall relinquish his/her wall license and pocket renewal lic
designee within 10 days of the effective date of thisidecision: .not petition the
Board for reinstatement of his/her revoked license for 2 years rom the effectlve date of this

decision. Respondent shall pay to th f ard its costs of:investigation and enforcement in the
amount of $ S

» 2) is revoked.
-,,tp the Board or its

or 2 years from the effective date of this
e shall pay to the Board its costs associated
. Payment of the costs is
\nt fails to pay the amount specified, the

d to respondent (Ex.: Jane Doe, D .C.) is revoked pursuant
SHE: Causes for Discipline, separately and together.
Respondent shall relinquish.his/her wall license and pocket renewal license to the Board or its
designee within 10 days o he'éffective date of this decision. Respondent may not petition the
Board for reinstatement of his/her revoked license for 2 years from the effective date of this
decision. Respondent shall pay to the Board its costs of investigation and prosecution in the
amount of $ . within 156 days of the effective date of this decision.

(Optional) License No. (Ex.: DC-12345) issued to respondent is revoked pursuant to
Determination-oflssues-{Ex—t-H-and-lh) Causes for Discipline, separately and together.
Respondent shall relinquish his/her wall license and pocket renewal license to the Board or its
designee within10 days of the effective date of this decision. Respondent may not petition the
Board for reinstatement of his/her revoked license for 2 years from the effective date of this
decision. If respondent petitions the Board he/she shall pay to the Board its costs associated
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with the investigation and enforcement in the amount of $ . Payment of the costs is
no guarantee the petition will be granted. If respondent fails to pay the amount specified, the
petition shall be denied and the license shall remain revoked.

3. Revocation - Business and Professions Code Section 1003-

License No. (Ex.: DC-12345) issued to respondent (Ex: Jane Doe, D.C.) is revoked pursuant to
Determination-ofdssues{Ex—t-H-andH) Causes for Discipline, separately and together.
Respondent shall relinquish his/her wall license and pocket renewal license to the Board or its
designee within 10 days of the effective date of this decision. _Respondent may not petition the
Board for reinstatement of his/her revoked license for 10 years:from the effective date of this
decision. Respondent shall pay to the Board its costs of i gatlon and prosecutlon in the
amount of $ within 15 days of the effectiv

4. Exam-applicants Applicants who are pl

The application of respondent __(Name)

license shall be issued to respond
revocation stayed and respondent pI
following terms and conditions.

eriod of years on the

: John Doe, D.C.) for license reinstatement is hereby
to respondent. Said license shall immediately be revoked,
1d respondent piaced on probation for a period of (EX.: five)
conditions.

the order of revocation M‘i‘aye '
years on the following te

(Optional) Upon successful completion of the California law examination, a license shall be
issued to respondent.

(Optional) The respondent shall enroll in and successfully complete (Ex.: 12, 24) hours of

contlnumg educatlon prlor fo |ssuance of the Ilcense lhe—Feependem—rs—suepended—ﬁFem

U 1.6 [ P ag e
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NOTE: If cost recovery was ordered in the revocation or surrender of a license and the cost
recovery has not been paid in full by petitioner, a probation term requiring payment of original
cost recovery must be included in the reinstatement decision.

7. Standard Stay Order

However, (revocation) is stayed and respondent is placed on probation for (Ex: five) years upon
the following terms and conditions:

8. Surrender of License

it is herebv ordered that chlropractlc cense No. (Ex DC 12345) issued to respondent (John |
Doe, D.C.)7s: surrendered -of the effective date of this deC|S|on and accepted by the Board of
Chlropractlc Exa ers. =

¥

The surrender‘ofr sndent’s ¢

stk All ~
.:Ce..8° u‘y’ e Bualu Sihan:Con

become a part of respondent’s icense history with the Board.

‘opractic license and the acceptance of the surrendered

itute the imposition of discipline against respendent and shall

Respondent shall lose all rights and privileges as a chiropractor in California as of the effective
date of the Board’s Decision and Order. Respondent shall relinquish his/her wall license and
‘pocket renewal license to the Board or its designee within ten (10) days from the date of

acceptance.

If Respondent ever applies for licensure or petitions for reinstatement in the State of California,
the Board, shall treat it as a petition for reinstatement. Respondent must comply with all the
laws, regulations and procedures for licensure in effect at the time the petition is filed, and all of
the charges and allegations contained in Accusation No. shall be deemed io be true,
correct and admitted by Respondent when the Board determines whether to grant or deny the
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petition. Respondent may not petition the Board for reinstatement of his/her license for two (2)
years from the effective date of this decision.

{Optional) Resbondent stipulates that should he/she petition for reinstatement of his/her license,
he/she shall pay to the Board costs associated with its investigation and enforcement in the
amount of $ at the time the petition is filed.

9. Extension of Probation in Lieu of Revocation of Probation

License No. (Ex: DC-12345), issued to respondent (Ex: Jane Doe, D.C.) remains revoked,
stayed, and placed on probation for an additional (Ex: 3 yeal s)from the original effective date of
Decision and Order AC The additional (Ex: 3 ye ‘will total the number of years of
probation to (Ex: 8 years). The orlqmal terms and conditions 6f: probatlon shall remain in full
force and effect, and are fully incorporated herein by referencev n.addition to the terms and
conditions set forth in Decision and Order No. AC that bétaime effective on (date),
respondent shall comply with the following term d condltlons of probation. ,




Pursuant to Business and Professions Code §315, the following:standards shall be adhered to
in all cases in which a chiropractor’s license is placed on probation because the chiropractor is a
substance-abusing licensee. These standards are not guidelines and shall be followed in all
instances, except that the Board may impose more restrictive: conditions if necessary to protect

the public.

1. CLINICAL DIAGNOSTIC EVALUATION

D

If a clinical diagnostic evaluation is ordered, the following applies:

The clinical diagnostic evaluatlon shal be:conducted
e Holds a valid, unrestricted license®
diagnostic evaluation;
Has three (3) years experience

'ensed practitioner who:
“which mcludes scope of practice to conduct a clinical

e Set forth.in the evaluator's opinien‘; recommendations for substance abuse treatment,
- practice ré’etfi_etions, or other recommendations related to the licensee’s rehabilitation

‘ ;fihancial relationship, personal relationship, or business
relationship with the licenseé within the last five years. The evaluator shall provide an objective,
unbiased, and independent evaluation.

If the evaluator determines during the evaluation process that a licensee is a threat to
himself/herself or others, the valuator shall notify the Board within 24 hours of such a
determination:

For all evaluations, a final written report shall be provided to the Board no later than ten (10
days from the date the evaluator is assigned the matter unless the evaluator requests additional
information to complete the evaluation, not to exceed 30 days. .
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2.REMOVAL FROM PRACTICE PENDING CLINICAL DIAGNOSTIC EVALUATION

The Board shall order the licensee to cease practice durihq the clinical diagnostic evaluation
pending the results of the clinical diagnostic evaluation and review by Board staff.

While awaiting the results of the clinical diagnostic evaluation required in Uniform Standard #1,
the licensee shall be randomly drug tested at least two (2) times per week.

After reviewing the results of the clinical diagnostic evaluation, and the criteria below, a
probation manager shall determine, whether or not the licensee:is safe to return to either part-
time or full-time practice. However, no licensee shall return.to‘practice until he or she has at
least 30 days of negative drug tests.
e The license type : _
The documented length of sobriety/time that. has elapsed "smce substance use
The scope, pattern of use, and history of drug/alcohol use
The treatment history
The licensee’s medical history and current med|cal condition
The nature, duratlon and severity of substance abuse -and

mhysical addresses, mailing addresses, and
Wshall dlve speC|f|c wrltten consent that

The followmq standards shaII qovern aII aspects of testing required to determine abstention from
alcohol:and‘drugs for’ anv person whose licenis ls-jzplaced on probation due to substance use.

Testing Frequency Schedule ‘

A Board-may orde »hcensee o.drug test at any time. Additionally, each licensee shall be
tested RANDOMLY-m’accordance'wuth the schedule below:

Level d bation/Diversion Minimum Range Number of Random Tests .

1 52-104 per year

i - - Year 2+ | 36-104 per year

*The minimum range of 36-104 tests identified in level Il is for the second year of probation and
each vear thereafter. Nothing precludes the Board from increasing the number of random tests
for any reason. If the Board finds or suspects that a licensee has committed a violation of the
Board’s testing program or committed a Major Violation, as identified in Uniform Standard 10,
the Board may reestablish the testing cycle by placing that licensee at the beginning of Ievel lin
addition to any other disciplinary action that mav be pursued.
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|. PREVIOUS TESTING/SOBRIETY

In cases where the Board has evidence that a licensee has participated in a treatment or
monitoring program requiring random testing. prior to being subject to testing by the Board, the
Board my give consideration to that testing in altering the testing frequency schedule so that it is
equivalent to this standard.

ILVIOLATION(S) OUTSIDE OF EMPLOYMENT
An individual whose license is placed on probation for a single conviction or incident or two
convictions or incidents, spanning greater than seven years from each other, where those
violations did not occur at work or while on the licensee’s way t6:work, where alcohol or drugs
were a contributing factor, may bypass Level | and participaté in:Level |l of the testing frequency
schedule.

HLNOT EMPLOYED IN HEALTH CARE FIELD
The Board may reduce testing frequency to a minimum of 12 times per year for any person who
is not practicing OR working in any health carefield:" If a reduced testlnq frequency schedule is
established for this reason, a licensee shall notify and secure the approval of the Board. Prior to
returning to any healthcare employment, the Ilcensee shaII be sub|ect to‘Le“ el | testing

+:if the licensee
has not previously met the standard the licensee shall b sub|ect to completing-a:full year at
Level I of the testing frequency schedule; -otherwise Level ll'testing shall be in effect.

IV.TOLLING “ ,
A Board may postpone all testing for any-person whose probatiofis placed in a tolling status if
the overall length of the probationary period-is also tolledA licensee shall notify the Board
upon the licensee’s return to California and shall be subject to:testing as provided in this
standard. If the licensee returns to: emplovme ‘health carefield, and has not previously
met the standard, the Ilcensee shall be sub|ect 1 ompletlnq a full year at Level | of the testing

per year.

OTHER: DRUG S'I
Drug testing may

The scheduling of druq tests’shall be done on a random basis, preferably by a computer
program, so that a licensee can make no reasonable assumption of when he/she will be tested
again. The Board should be prepared to report data to support back-to-back testing as well as,
numerous different intervals of testing.

Licensees shall be required to make daily contact with the Board to determine if drug testing is
required.

Licensees shall be drug tested on the date of notification as directed by the Board.

' Sbecimen c’ollectors must either be certified by the Drug and Alcohol Testing Industry
Association or have completed the training required to serve as a collector for the U.S.




Department of Transportation. Specimen collectors must adhere to the current U.S.
Department of Transportation Specimen Collection Guidelines.

Testing locations shall comply with the Urine Specimen Collection Guidelines published by the
U.S. Department of Transportation, regardless of the type of test administered.

Collection of specimens shall be observed. Prior to vacation or absence alternative drug testing
location(s) must be approved by the Board.

Laboratories shall be certified and accredited by the U.S. Department of Health'and Human
Services.

A collection site must submit a specimen to the laboratory:within one (1) business day of

receipt. A chain of custody shall be used on all specimens:*The laboratory shall process results
and provide legally defensible test results within seven:(7) days:of:receipt of the specimen. The
Board will be notified of non-negative test results.within one (1) busmess day and will be notified
of negative test results within seven (7) busmes”\“davs

The Board may use other testing methods in plac qf or to supplement bielogical fluid testing, if
the alternate testing method is appropriate. e i

5. PARTICIPATION IN GROUP SUPPORT MEETINGS ~

The licensee’s hlstgu
The documented length o Briety/time th t@has elapsed since substance use
: datior‘iﬁof“ 'e"’\blir‘fié‘é“lﬁ%“e’i‘\/;aluafo

1. The meetingfacilitator must have a minimum of three (3) years’ experience in the
freaiment and ‘renaon'tatlon of substance abuse, and shaii be iicensed or certified by the
state or other nationally certified organizations.

2. The meeting facilitator must_not have had a financial relationship, personal relationship,
or business relationship with the licensee in the last five (5) years

3. The group meeting facilitator shall provide to the Board a signed document showing the
licensee’s name, the group name, the date and location of the meeting, the licensee’s
attendance and the licensee’s level of participation and progress.

4. The facilitator shall report any unexcused absence within 24 hours.

22|Page



6. DETERMINING WHAT TEATMENT IS NECESSARY

In determining whether inpatient, outpatient, or other types of treatment is necessary, the Board
shall consider the following criteria:

License type
Licensee’s history
Documented length of sobriety/time that has elapsed since substance abuse
Scope and pattern of substance use

Licensee’s treatment history

Licensee's medical history and current medical condition .
Nature, duration, severity of substance abuse and
Threat to self or the public

1. WORKSITE MONITOR REQUIREMENTS

If the Board determines that a worksite momter is'necessary for a particular licensee, the
worksite monitor shall meet the following requirements to be considered:for.approval by the

1. The worksite monitor shall not have any financ sonal, or a familial relationship with
the licensee, or any other relatior | reasonably be expected to compromise
the ability of the monitor to render impattial and unbiased reports to the Board. If it is
impractical for anyone but the lic nsee 'St emnlover to Serve as the worksite monitor, this
requwement may. be walved by the: Board however undi r oﬁ circumstances shall a

The worksite monitor‘s jall sigh ‘an.affirmation that he or she has reviewed the terms and
conditionsiof the Ilcensee s disciplinary order and/or contract and agrees to monitor the
licensee a

5. The worksite monitor:must adhere to the following required methods of monltormq the
hcensee ‘

“a. Have face-to-face contact with the licensee in the work environment on a
frequent basis as determined by the Board, at least once per week.
b. Interview other staff in the office reqarding the licensee’s behavior, if applicable.
" ¢. Review the licensee’s work attendance.

Reporting by the worksite monitor to the Board shall be as follows:

1. Any suspected substance abuse must be verbally reported to the Board and the
licensee’'s employer within one (1) business day of occurrence. If occurrence is not
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during the Board'’s normal business hours the verbal report must be within one (1)hour of
the next business day. A written report shall be submitted to the Board within 48 hours
of occurrence.

2. The worksite monitor shall complete and submit a written report monthly or as directed
by the Board. The report shall include:

The licensee’s name

License number

Worksite monitor’'s name and signature
Worksite monitor’s license number
Worksite location(s)

Dates licensee had face-to-face contact wi
Staff interviewed, if applicable’ 2
Attendance report
Any change in behavior and/or personal habits
Any indicators that can lead to suspected substance

A N R

The licensee shall complete the required consel
worksite monitor and the Board to allow the Boarc

1. The Board sh
2. The Board sha iC

Thereaft’en,;the Boardenl determme whetﬁer:
DFOthItédUSe
practlce'order

1. Consult the specxmen collector and the laboratory ‘
2. Communicate with the licensee and/or any physician who is treating the licensee, and:
3. Communicate with anvhﬂ"éétment provider, including group facilitator(s)

9-10. MAJOR/MINOR VIOLATIONS & CONSEQUENCES

Major violations include, but are not limited to the following:

Failure to complete a Board-ordered program or evaluation

Committing two or more minor violations of probation

Treating a patient while under the influence of drugs or alcohol

Committing any drug or alcehol offense, or any other offense that may or may not be
related to drugs or aicohol, that is a violation of the Business and Professions Code or
state or federal law

5. Failure to appear or provide a sample in accordance with the “biological fluid testmq
term and condition.

PO~
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6. Testing positive for a banned substance

7. Knowingly using, making, altering or possessing any object or product in such a way as
to defraud a drug test designated to detect the presence of alcohol or a controlled
substance ' '

8. Failure to adhere to any suspension or restriction in practice

Consequences of major violations include, but are not limited to the following:

1. Licensee will be ordered to cease practice
a. The licensee must undergo a new clinical diagnostic evaluation (if applicable);
b. The licensee must test negative for at least a month of continuous drug testing
before being allowed to practice.
i. Termination of a contract/agreem
ii. Referral for disciplinary action, such:
action as determined by the Board

spension, revocation, or other

Minor violations include. but are not limited to:tf

onltormq costs t|mely
he licensee or public

oOrwON =

he followinq:

Practice limitations
Required supervision
Increased documentatlo

“Petition” as used:in this standard’is an informal request as opposed to a “Petition for
Modification” under:the Administrative Procedure Act.

The licensee shall me ing criteria before submitting a request (petition) to return to
full time practice: :
1. Sustained compllance wnth current recovery program
2. The ability to practice safely as evidenced by current work site reports, evaluations, and
any other information relating to the licensee’s substance abuse; and
3. Negative drug screening reports for at least six (6) months, two (2) positive worksite

monitor reports, and complete compliance with other terms and conditions of the program.

12. PETITION FOR REINSTATEMENT
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“Petition for Reinstatement” as used in this standard is an informal request as opposed to a

“Petition for Reinstatement” under the Administrative Procedure Act.

The licensee must meet the following criteria to request (petition) for a full and unrestricted

license:

1.
2.
3.

Sustained compliance with the terms of the disciplinary order, if applicable:

Successful completion of recovery program, if required;

A consistent and sustained participation in activities that promote and support recovery
including, but not limited to, ongoing support meetings, therapy, counselmq relapse
prevention plan, and community activities;

Ability to practice safely; and,

Continuous sobriety for three (3) to five (5) years.
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STANDARD CONDITIONS

Model Number

1. Obey All Laws

Respondent shall obey all federal, state and | laws, and all statutes: and‘ regulations
governing the practlce of chlropractlc |n Callfornla A fuII and»detalled ac t of any and all

process: Respondent s’h |
days of the

will be a/en‘ed 0 any cr/mlnal /a »‘wolat/ons'bv the probationer espeolallv any such occurrences
following the start:of. probation and whether or not the probationer has informed the Board’s
probation monitor or designee of these arrests.

2. Quarterly Reports

Respondent shall submit quarterly reports under penalty of perjury on a form entitled “Quarterly
Probation Report” (No. QPR100 (Rev. 7/04)), certifying and documenting whether there has
been compliance with all conditions of probation. Late or missing reports may be regarded as a
violation of probation. If the final probation report is not made as directed, probation shall be
extended automatically until such time as the final report is made.
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RATIONALE: This provides the Board with a mechanism for maintaining communication with
the Respondent. Late reports or missing reports shall be seen as violations. This enforcement
tool could not be utilized in the past because mention of it was missing from term lanquage.

3. Probation Monitoring

Respondent shall comply with the Board's probation compliance monitoring program, including
investigator visits and site inspections. Failure to comply with probation monitoring shall be
considered a violation of probation.

RATIONALE: This lanqguage includes the invesz‘iqationgfu

tinteracting with probationers as the
request of or in coordination with the probation monitol or

4. Interview with Board

Respondent shall appear in person f;
Board, or its designee upon reques

ard's enforcement staff, the full
d with reasonable notice.

5. Continuing Educati

Respondent‘shall prov,
requested by the Board:

ts costs of investigation and enforcement in the

Responden e _
. Respondent may be permitted to pay these cots in a payment plan

amount of $

ndent is in default of his responsibility to reimburse the Board,
the Board will collect cost recovery from the Franchise Tax Board, the Internal Revenue

Service or by any other means of attachment of earned wages legally available to the Board.
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7. Tolling of Probation

If respondent leaves California to reside or practice outside this state, or for any reason should
respondent stop practicing chiropractic in California, respondent must notify the Board in writing
of the dates of departure and return or the dates of non-practice within10 days of departure or
return. Non-practice is defined as any period of time exceeding 30 days in which respondent is
not engaging in the practice of chiropractic or any time the license is inactive or in forfeiture
status. Periods of temporary residency or practice outside the state or of non-practice within the
state shall not apply to reduction of the probationary period. It shall be a violation of probation
for respondent’s probation to remain tolled pursuant to the provis ions of this condition for a
period exceeding a total, combined total or consecutive p of [ one ] years.

RATIONALE: Per legal, we cannot actively impose or-énforce specific terms on Probationers
while they are tolling, only reasonably can we enforce that they report any change of address
per requlation and that they know about the “obey:alllaws” term in“the:probation order. The
other additional lanquage changed simply allows:probation to be completed in a reasonable
time by lessening the likelihood of lengthy probation and also encourages an.effective active
probation program. “Combined total” was added 6 »ationers tolling up to their limit,
o tolling status, and allow their

-any respect, the Board, after giving respondent notice and

2 evoke probation and carry out the disciplinary order that was
stayed. if an Accusation on to Revoke Probation is filed against respondent during
probation, the Board shall-have continuing jurisdiction until the matter is final, and the period of
probation shall be extended until the matter is final.

If respondent has not complied with any term or condition of probation, the Board shall have
continuing jurisdiction over respondent, and probation shall automatically be extended until all
terms and conditions have been met or the Board has taken other action as deemed
appropriate to treat the failure to comply as a violation of probation, to terminate probation, and
to impose the penalty which was stayed.

10. Notification of Employment

29 Ip age .



Within 10 days of a change in chiropractic employment -- either leaving or commencing
chiropractic employment -- respondent shall so notify the Board in writing, including the name,
address, phone number and license number of the new employer.

Chiropractic employment within the meaning of this provision shall include any full-time, part-
time, independent conitracting or temporary service as a chiropractor.

RATIONALE: Use of this additional lanquage ensures that the new employment is specific to
chiropractic and also includes independent contract work.

11. Notice to Employers

Respondent shall notify all present and prospecti
of Issues and dDecision and Order in case N

"Employment" within th
temporary service as.ach

es that the new employer has been notified
nly chiropractic employment needs to be

he effective date of this decision, ensure that all employees
are made aware of all the terms and conditions of probation,
d Oldcl \JlIUUIGLIII\-l U .e Decisicn and Order. a—neuee—ef-the

i i } ice, or both. If the notice required by
this provision is posted, it shaII be posted in a prominent place and shall remain posted
throughout probation. Respondent shall ensure that any employees hired or used after the
effective date of this decision are made aware of all the terms and conditions of probation by

: cociroulat oo both,

involved in chlropra

Pout 1 TR PN
Cnmie Uy PUSLIHH l.ll

"Employees" as used in this provision includes all full-time, part-time, temporary and
independent contractors employed or hired at any time during probation.
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Respondent shall, if requested, provide proof to the Board or its designee that all employees are
aware of the decision in case No. since its effective date.

RATIONALE: Paragraph flows better with the use of additional words for emphasis.

13. License Surrender

Following the effective date of this decision, if respondent ceases practicing due to

retirement, health reasons or is otherwise unable to satisfy the:terms and conditions of
probation, respondent may voluntarily tender his/her license e Board. The Board

reserves the right to evaluate the respondent's request xercise its discretion

whether to grant the request, or to take any other action deemed appropriate and reasonable
under the circumstances. Upon formal acceptance ” ‘ ense, respondent will no
longer be subject to the terms and conditions of prebation. Responde hall relinquish his/her
wall license and pocket renewal license to thé Board or its designee within.10 days from the
date of acceptance. Surrender of respondent’s license shall be considere '""a dlscuollnarv action
and shall become a part of Respondent’s license histc ry with: the Board.

Option #1

assomatedkwnh the investigati
amount shall be pald in full at:th

time the Resoondent‘ﬁthould Wé/t{to or can petition for reinstatement of license.

14. Completion of Probation

Upon successful completion of probati'on, respondent'’s license will be fully restored.
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OPTIONAL CONDITIONS

Model Number

1. Actual Suspension

As part of probation, respondent is suspended:from the practice of chiropractic for (Ex: 30 days)
beginning the effective date of this decision. T : ion noti ain posted at

chlropractlc practice. Respondent shall not
tice of chlropractlc Subject to the above restrlctlons

vioiation of probation. rauur -topost the suspension notice(s) provided by the Board, wiii not
apply to respondent’s susp on time as designated in this Order and the suspension will
remain in effect until there is successful compliance by respondent in completing the required

number of days of suspension.

RATIONALE: This change includes suspension posting at both Satellite and primary practice
addresses, near entrances. The added lanquage covers chiropractors who practice at home.
The word “both” is also included so there is no doubt where to put a posted suspension notice.
It is assumed that probation conditions are still in effect even during respondent’s suspension

period.
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2. Drugs - Abstain From Use

Respondent shall abstain from the personal use or possession of controlled substances as
defined in the California Uniform Controlled Substances Act, and dangerous drugs as
defined by Section 4022 of the Business and Professions Code, unless prescribed by a
medical practitioner for-a-bonafide-illness.

Respondent shall submit proof satisfactory to the Board of attendance in said programs. The

costs for participation in the programs shall be borne by the respondent. Respondent shall sign
a Release of Information allowing the programs to release to the Board all information the
Board deems relevant.

RATIONALE: This condition is NEW. [t replaces and combines the current and separate
alcohol and drug abuse counseling/detoxification program term. The lanquage addition is
more specific to time frames required for treatment and allows the Board the option to specify
the length of treatment.
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4. Alcohol - Abstain From Use

Respondent shall abstain from the use of any alcoholic product or beverages.

RATIONALE: Adding “product” allows us to detect if testing results on a probationer included
consumption of alcoholic beverages or products not limited to: Nyquil, mouth wash, or hand
sanitizer.

6. Drug and Alcohol Testing

Upon the request of the Board or its designee, respondent shall immediately submit, with or
without prior notice, to observed blood, urine, hair, breath, saliva or any other mode of testing
and location as determined by the Board, at respondent’s expense. Respondent’s failure to pay
costs and timely submit for testing will constitute a violation of probation. Any confirmed positive
finding will be considered a violation of this term. Any attempts by respondent to circumvent the
requirements of this term shall also be considered a violation of this term. This includes, but is
not limited to, respondent’s failure to submit a testable sample or his /her use of any device
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designated to fraudulently defeat drug tests. If the Board files a petition to revoke probation or
an accusation, the Board may suspend respondent from practice pending the final decision on
the petition to revoke probation or the accusation. This period of suspension will not apply to
the reduction of this probationary period. All terms and conditions of probation remain in effect
during the period of suspension.

RATIONALE: This added lanquage prohibits respondent from defaulting on his/her responsibility
to pay for ongoing testing. Also, allows for sound frequently monitored/random substance
testing program if we use additional industry specimen screening tests besides blood and urine.
This is currently compatible with the DCA’s contract for same sérvices on probationer substance
testing. As well, the probation monitor requesting random t¢ ill be able to get testing
feedback immediately if any probationer was caught being onest or adulterating the testing
sample or its validity for the process. '

‘California Law and Professional Practice Examination

Respondent shall take and paéé the California Law and Professional Practice Examination
(CLPPE) within the first year of probation. If Respondent fails this examination, Respondent-

must take and pass are- exammatlon a—vwﬂ%en—epppaeueake*ammahen-w%m—the—ﬂmt—twe




Respondent shall pay the cost of the examination and any subsequent re-examinations at the
examination fee currently in place. Failure to pass the CLPPE within the first year of probation

shall constitute a violation of probation.

Option #1: If respondent fails the first examinaﬁon, respondent shall cease the practice of
chiropractic until the examination has been passed, as evidenced by the written notice to
respondent from the Board.

Option #2: Respondent shall not practice chiropractic pondent has passed the required

examination and has been so notified by the Board i

Respondent shall take and pass the:S
Chlropractlc Exammers (NBCE) with

matlons at the examination fee set
o-attempts constitutes a violation of




9. Practice Monitoring by Another Licensed Docto of:xChlrogractic

Respondent’s practice shall be monitored by another doctor of chirog act|c Any costs for such
monitoring shall be paid by respondent. W|th|”"45 davs of the effectivéids: te of this decision,
respondent shall submit to the Board for its prior: pproval the name and-completed application,
:)monitor respondent’s practice.
c license in good standing with
he Monitor shall be independent,

’“st 5 years of licensed chiropractic -

e
G

-environment at leas

) If of the hours respondent works

Minim‘um Level-The Monitor provides monitoring and/or super\rision in the work
environment at least twice a week.

InfreqUent Level-The Monitor provides monitoring and/or supervision in the work
environment at least once a week.
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Option 2-The specific monitoring level in Case No. shall be determined by the
Board or its designhee within 30 days of the effective date of this decision.

It is respondent’s responsibility to ensure their Monitor has received copies of the Accusation
and Decision and Order in Case No: ._The Monitor shall submit to the Board in
writing that the/she has read and understands the respondent’s Decision and Order in Case
No: , as well as the level of monitoring required. The Monitor shall have face-to-face
contact with the licensee in the work environment on a continuous basis as determined by the
Board, but at [east once per week. The Monitor shall review the licensee's work attendance
and behavior. The Monitor shall interview other staff i in t ffice regarding the licensee’s
behavior, if applicable. '

The Monitor shall submit written reports to the Boayrd’, on a form desu:;nated by the Board, on a

Board and within 15 days of event submlt to the I”:
new Monitor for pre-approval.

NOTE: Based upon rev
increased o

NOTE: Recommended in cases of insurance and workers’ compensation insurance fraud.

RATIONALE: This term makes attempt to ensure that respondent’s practice management is
adequately monitored. Criteria for monitor have been incorporated here and on a new Monitor
Application. Cases worthy of this level of monitoring may include those with violation for
incompetence, negligence, patient injury, substance abuse or unprofessional conduct. A form
designated by the Board will be used by the Monitor to report findings and observations to the
Board. A Practice Monitor can also check for billing and fiscal inaccuracies against
respondent’s recordkeeping. '
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10. Billing Monitor

Within sixty (60) days of the effective date of this decision, Respondent shall submit the Board

or its designee for its prior approval. the name along with Curriculum Vitae of a person to act as
Respondent’s monitor. The billing monitor can be one of the following:

¢ A licensed Chiropractor, who is licensed in good professional standing and licensed for
at least five (5) years; or

e A Certified Professional Coder in good professional standing; or

e A Certified Medical/Healthcare Biller or Auditor in good: professional standing, or

¢ A Certified Public Accountant in good professional standlnq or

¢ A Professional Bookkeeper in good professmnal stanqu

For purposes of this section, good professional standlnq means that the billing monitor cannot
have his or her professional Chiropractic license’ or personal professional certification with any
history of administrative disciplinary action or:probation or with any prior.civil or criminal action -
against them involving insurance fraud, or acts® ofmoral turpltude or dlshone V.

Halelle essmnal or personal relationship
with Respondent, including a familial’ relatlonshlp Wlth or'be’ an employee, partner, or associate
of Respondent. It is Respondent's responsnblllty to ensure the|r billing monitor has copies of the
Accusation in thls matter along with the IeC|S|on and Order fer/f( ference. Once the Board has

and payment records ‘to be examlned by the billrnd monitor. Pro bono treatment or trade for
serwces WI|| not%b_e accepted Fallure to treat patlents ona fee for serwce basis will be

probatlon the billing monltor qwts oris. otherwnse unavallable to perform his or her monitoring

- duties, W|th|n fifteen (15) calendar days of the same, Respondent shall submit to the Board, for
its prior approval the name and qualrftcatlons of one or more persons to be the billing monitor.
The billing monitor shall submit written reports to the Board on a quarterly basis verifying that
monitoring has take ;iplace as requrred It shall be Respondent’s responsibility to ensure that
the required reports are fiied.in: *'ztlmelv manner. Respondent shaii give the monitor access to aii
of Respondent's chiropract > practice business records including financial and patient records.
Monitoring shall consist of at least four (4) hours, per quarter, of review of Respondent’s
records. This review shall take place in Respondent’s office or Respondent’s place of
employment. If any patient records will be reviewed by the 3™ party billing monitor related to
required monitoring or audit activities, Respondent must notify his or her patients of this purpose
and also ensure notified patients submit a signed authorization release of records in accordance
with privacy law (HIPPA) for this purpose. If the monitor prepares a quarterly report to the
Board which finds substantial errors or omissions in, and/ or questionable billing practices,
monitoring may be increased at the discretion of the Board and Respondent shall immediately
comply therewith. All.costs of monitoring shall be borne by the Respondent.
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Option 1-Respondent shall be prohibited from unilaterally siqnihq insurance and workers’
compensation insurance claim documents. All insurance and workers’ compensation insurance
claim forms are to be co-signed by a licensed chiropractor pre-approved by the Board.

RATIONALE: This term is new. This new term allows more options than only a CPA for
monitoring purposes. The added lanquage assists in not allowing Respondent to circumvent the
QOrder and avoid the proof of rehabilitation that is required after violations such as insurance
fraud, failure to ensure accurate billings, etc. Proper monitoring cannot take place if the practice
is absent fee for service patients.

11. Restitution for Consumers

Within 4 years/months from the effective.date of this de on, respondent shall pay to
the amount of $ = If respondent fall 55 fo pay the restitution as

ensure z‘hat proper restitution is made to t/me*/‘y e/ther the pat/ent or any other applicable entity.
Restitution may be made W/thln a spec:flc t/me frame 0( ona pa‘ /ment schedule. Restitution

2 vo\ard -approved psychlatrlst or psychotheraplst
uthorizes the evaluator to furnlsh the Board a current

deems relevantkto e case. T
respondent’s resp S|b|I|tv to
Decision and Order in this:matter:

Qmpleted evaluation is the sole property of the Board. It is
ire their therapist has copies of the Accusation as well as the

If the psychiatrist or psychotherapist recommends and the Board or its designee directs
respondent to undergo psychotherapy, respondent shall, within 30 days of written notice of the
need for psychotherapy, submit to the Board or its designee for its prior approval, the
recommended program for ongoing psychotherapeutic treatment eare. Respondent shall
undergo and continue psychotherapy, at respondent’'s own expense, until further notice from the
Board. Respondent shall have the treating psychotherapist submit quarterly reports to the
Board, or its designee. If recommended by the psychiatrist or psychotherapist and approved by
the Board or its designee, respondent shall be barred from practicing chiropractic until the
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‘psychotherapist.

treating psychotherapist recommends, in writing and stating the basis thereof, that respondent
can safely practice chiropractic, and the Board approves said recommendation.

During suspension, respondent shall not enter any chiropractic practice. Respondent shall
not direct or control any aspect of the practice of chiropractic. Subject to the above
restrictions, respondent may continue to own or hold an interest in any chiropractic practice
in which he or she holds an interest during the period of suspension.

(Optional) Commencing on the effective date of this decision, respondent shall not engage in
the practice of chiropractic until notified in writing by the Board or:its designee that respondent is
psychologically fit to practice chiropractic. -

NOTE: Strongly recommended for those cases where‘evidence demonstrates that mental
iliness or disability was a contributing cause of the Violation.

RATIONALE: We added that respondent is t (
Accusation. h

his/her therapist a copy of the Order and

13. Psychotherapy

nt, for any:reason, cease treatment with
Ith practitioner, respondent shall notify the

rlicénsed mental health practitioner, respondent shall
vith that therapist and at respondent’s expense, until the
fotherapy is necessary. Respondent shall have the treating
qua tatus reports to the Board. The Board may require respondent
to undergo psychlatnc evaﬂ;‘/atl ns by a Board-appointed or Board-approved psychiatrist or

undergo and contin
Board deems that

If recommended by the psychotherapist or licensed mental health practitioner and approved by
the Board or its designee, respondent shall be barred from practicing chiropractic until the
treating psychotherapist or licensed mental health practitioner recommends, in writing and
stating the basis thereof, that respondent can safely practice chiropractic, and the Board
approves said recommendation.
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During suspension, respondent shall not enter any chiropractic practice. Respondent shall not
direct or control any aspect of the practice of chiropractic. Subject to the above restrictions,
respondent may continue to own or hold an interest in any chiropractic practice in which he or
she holds an interest during the period of suspension.

NOTE: Appropriate for those cases where evid‘ence demonstrates sexual misconduct or
commission of an act punishable as a sexual crime. Also appropriate in cases where evidence
demonstrates impairment (Ex; mental iliness, alcohol and/or drug abuse)

RATIONALE: This additional comment could be helpful to assign.this term, if appropriate or
emphasis in certain cases. We also added that Responden give his/her therapist a copy of
the Order and Accusation.

14. Medical Evaluation

sician o% resbondent s choice. Upon Board
undergo and continue medical treatment,
“til further notice from the Board.

nd approved by the Board or its designee, respondent shall
ot tic until the treating physician recommends, in writing and

stating the basis ther'e“bw;that espondent can safely practice chiropractic, and the Board

approves said recommend

During suspension, respondent shall not enter any chiropractic practice. Respondent shall not
direct or control any aspect of the practice of chiropractic. Subject to the above restrictions,
respondent may continue to own or hold an interest in any chiropractic practice in which he or
she holds an interest during the period of suspension.

(Optional) Uponv the effective date of this decision, respondent shall not engage in the
practice of chiropractic until notified in writing by the Board of its determination that respondent
is medically fit to practice safely.
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NOTE: Appropriate for those cases where the evidence demonstrates that the respondent has
had a physical problem/disability which was a contributing cause of the violation(s) and which
may affect the respondent’s ability to practice.

15. Ethics and Boundaries Examination

Respondent shall take and pass an Ethics and Boundaries examination administered by either:

e A national testing organization such as The Na
Examiners (NBCE) or its’ testing designes:
e An equivalent accredited educational service prowder institution or agency

al Board of Chiropractic

program, such as Professional Boundarles, INC. which provides licensed health
professionals with course curriculumior test plan WhICh overs Ethics and
Boundaries subject matter

hours of thé: 'educatlon may be obtalned throuqh distance learnmq This program shall be
in addition to the ct ractic continuing education requirements for re-licensure, and shall be
cbtained with all costs being paid by respondent. Respondent shall provide written proof of
attendance in said coursi urses as are approved by the Board. Failure to complete the

annual hours of education, each year of probation, constitutes a violation of probation.

RATIONALE: Section enhanced to include distance learning.




17. Community Service

Within 60 days of the effective date of this decision, respondent shall submit to the Board, for its
prior approval, a community service program in which respondent shall provide volunteer
services on a regular basis with a non-profit {o-a community or charitable facility or agency for at
least hours per month for the first months/years of probation. Such community
service does not necessarily include chiropractic service. Respondent shall ensure that the
Board receives documentation and/or certification of community service hours by the facility or
agency on a monthly/quarterly basis.

the State of California.
this.decision shall no be accepted in

Community service required by this condition shall be perfor-‘h
Community service performed prior to the effective date.
fulfilment Qf this condition.

Failure to complete the community service as set

hereinabove isigrounds for filing a petition
to revoke probation o

RATIONALE: Adding these comments is appropriate:in tho. e*;cases where the-respondent will
need to rehabilitate from Wronqdomg;a_fter actually orpotentially harming the public, consumer
or a patient. Also, time frames to co set. Paragraph flows better with the
use of additional words for emphasis

18. Restricted Practic

19. Third Party Presenee-SexuaJ-Iransgresser Chaperone

During probation, respondent shall have a third party present chaperone present in the
examination or treatment room while consulting, examining and/or treating while-examining
andfer-treating (female/male/minor) patients. Respondent shall, within 30 days of the
effective date of the decision, submit to the Board or its designee for its approval the
name(s), photo identification and.contact information of persons who will be the third party
chaperone. The chaperone must be a health care professional, licensed or certified, by a
healing arts Boardor Bureau, within the California Department of Consumer Affairs. The
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chaperone’s license/certification shall at all times be valid and in good standing. The
chaperone cannot have any prior or current d|SC|phnarv action against their
license/certification. ;

third party's-duties:

Respondent shall maintain a log of all patients seen for whom a third party chaperone is
required. The log shall contain: 1) patient name, address and telephone number; 2)date of
service; 3) chaperone signature; 4) patient gender; and 5) patient signature. Respondent
shall keep this login a separate file or ledger. in chronological order, shall make the log
available for immediate inspection and copying by the Board or its designee, and shall retain
the log for the entire term of probation. Failure to malntaln a’log‘of all patients requiring a
third party chaperone, or to make the log available for i im Nn te inspection, is a violation of

probation.

The respondent shall execute a release authoniziﬁé'}the third party(ié\;s;, present chaperone to
divulge any information that the Board or its jnee may request on‘ap
the probation monitoring. o

signea by each pauem p" )
upon request by the Boa ‘

RATIONALE: Similar to what is required by employee notice, we require posting of the Decision
to alert patients and patients must sign a form. Posting of Decision would occur at front desk, in
treatment/waiting rooms, etc.
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21. Criminal Probation/Parole Reports

Respondent shall provide a copy of the conditions of any criminal probation/parole to the Board,
in writing, within 10 days of the issuance or modification of those conditions. Respondent shall
provide the name of his or her probation/parole officer to the Board, in writing, within 10 days
after that officer is designated or a replacement for that officer is designated. Respondent shall
provide a copy of all criminal probation/parole reports to the Board within 10 days after
respondent receives a copy of such a report.
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BUSINESS AND PROFESSIONS CODE - BPC ’

DIVISION 1. DEPARTMENT OF CONSUMER AFFAIRS [100 - 472.5] ( Heading of Division 1 amended by Stats. 1973, Ch. 77.)
CHAPTER 4. Consumer Affairs [300 - 337] ( Chapter 4 added by Stats. 1970, Ch. 1394. )

ARTICLE 3.6. Uniform Standards Regarding Substance-Abusmg Healing Arts Licensees [315-315.4] ( Article 3.6 added by Stats. 2008,
Ch. 548, Sec. 3. )

315. (a) For the purpose of determining uniform standards that will be used by healing arts boards in dealing with substance-
abusing licensees, there is established in the Department of Consumer Affairs the Substance Abuse Coordination Committee, The
committee shall be comprised of the executive officers of the department’s healing arts boards established pursuant to Division 2
{commencing with Section 500), the State Board of Chiropractic Examiners, the Osteopathic Medical Board of California, and a
designee of the State Department of Health Care Services. The Director of Consumer Affairs shall chair the committee and may
invite individuals or stakeholders who have particular expertise in the area of substance abuse to advise the committee.

(b) The committee shall be subject to the Bagley-Keene Open Meetmg Act (Article 9 (commencing with Section 11120) of Division 3

of Title 2 of the Government Code).

(c) By January 1, 2010, the committee shall formulate uniform and specific standards in each of the following areas that each
healing arts board shall use in dealing with substance-abusing licensees, whether or not a board chooses to have a formal diversion
program:

(1) Specific requirements for a clinical diagnostic evaluation of the licensee, including, but not limited to, required qualifications for
the providers evaluating the licensee.

(2) Specific requirements for the temporary removal of the licensee from practice, in order to enable the licensee to undergo the
clinical diagnostic evaluation described in paragraph (1) and any treatment recommended by the evaluator described in paragraph
(1) and approved by the board, and specific criteria that the licensee must meet before being permitted to return to practice on a
full-time or part-time basis.

(3) Specific requirements that govern the ability of the licensing board to communicate with the licensee’s employer about the
licensee’s status and condition. :

(4) Standards governing all aspects of required testing, including, but-not limited to, frequency of testing, randomness, method of
_ notice to the licensee, number of hours between the provision of notice and the test, standards for specimen collectors, procedures
used by specimen coliectors, the permissibie locations of testing, whether the collection process must be observed by the collector,
backup testing requirements when the licensee is on vacation or otherwise unavailable for local testing, requirements for the
laboratory that analyzes the specimens, and the required maximum timeframe from the test to the receipt of the resuit of the test.

(5) Standards governing all aspects of group meeting attendance requirements, including, but not limited to, required qualifications
for group meeting facilitators, frequency of requlred meeting attendance, and methods of documenting and reportmg attendance or
nonattendance by licensees.

(6) Standards used in determining whether inpatient, outpatient, or other type of treatment is necessary.

(7) Worksite monitoring requirements and standards, including, but not limited to, required qualifications of work51te monstors,
required methods of monitoring by worksite monitors, and required reporting by worksite monitors.

(8) Procedures to be followed when a licensee tests positive for a banned substance,
(9) Procedures to be followed when a licensee is confirmed to have ingested a banned substance.

(10) Specific consequences for major violations and minor violations. In particular, the committee shall consider the use of a
“deferred prosecution” stipulation similar to the stipulation described in Section 1000 of the Penal Code, in which the licensee admits
to self-abuse of drugs or alcohol and surrenders his or her license, That agreement is deferred by the agency unless or until the
licensee commits a major violation, in which case it is revived and the license is surrendered.

(11) Criteria that a licensee must meet in order to petition for return to praétice on a full-time basis.
(12) Criteria that a licensee must meet in order to petition for reinstatement of a full and unrestricted license.

(13) If a board uses a private-sector vendor that provides diversion services, standards for immediate reporting by the vendor to
the board of any and all noncompliance with any term of the diversion contract or probation; standards for the vendor‘s approval
process for providers or contractors that provide diversion services, including, but not limited to, specimen collectors, group meeting
facilitators, and worksite monitors; standards requiring the vendor to disapprove and discontinue the use of providers or contractors
that fail to provide effective or timely diversion services; and standards for a licensee’s termination from the program and referral to
enforcement.

(14) If a board uses a private-sector vendor that provides diversion services, the extent to which licensee participation in that
program shall be kept confidential from the public.
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(15) If a board uses a private-sector vendor that provides diversion services, a schedule for external independent audits of the
vendor’s performance in adhering to the standards adopted by the committee.

(16) Measurable criteria and standards to determine whether each board’s method of dealing with substance-abusing licensees
protects patients from harm and is effective in assisting its licensees in recovering from substance abuse in the long term.

(Amended by Stats. 2013, Ch. 22, Sec. 1. Effective June 27, 2013. Operative July 1, 2013, by Sec. 110 of Ch. 22.)

3158.2. (a) A board, as described in Section 315, shall order a licensee of the board to cease practice if the licensee tests positive for
any substance that is prohibited under the terms of the licensee’s probation or diversion program.

(b) An order to cease practice under this section shall not be governed by the provisions of Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government Code.

(c) A cease practice order under this section shall not constitute disciplinary action.

(d) This section shall have no effect on the Board of Registered Nursing pursuant to Article 3.1 (commencing with Section 2770) of
Chapter 6 of Division 2.

(Added by Stats. 2010, Ch. 517, Sec. 2. Effective January 1, 2011.)

315.4. (a) A board, as described in Section 315, may adopt regulations authorizing the board ta order a licensee on probation or in a
diversion program to cease practice for major violations and when the board orders a licensee to undergo a clinical diagnostic
evaluation pursuant to the uniform and specific standards adopted and authorized under Section 315.

(b) An order to cease practice under this section shall not be governed by the provisions of Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government Code. -

(c) A cease practice order under this section shail not constitute disciplinary action.

(d) This section shall have no effect on the Board of Registered Nursing pursuant to Article 3.1 (commencing with Section 2770) of
Chapter 6 of Division 2. :

(Added by Stats. 2010, Ch. 517, Sec. 3. Effective January 1, 2011.)
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agreement is deferred by the agency unless or until the licensee commits a major violation, in which case it is
revived and the license is surrendered.

(11) Criteria that a licensee must meet in order to petition for return to practice on a full-time basis.
(12) Criteria that a licensee must meet in order to petition for reinstatement of a full and unrestricted license.

(13) If a board uses a private-sector vendor that provides diversion services, standards for immediate reporting
by the vendor to the board of any and all noncompliance with any term of the diversion contract or probation;
standards for the vendor’s approval process for providers or contractors that provide diversion services, including,
but not limited to, specimen collectors, group meeting facilitators, and worksite monitors; standards requiring the
vendor to disapprove and discontinue the use of providers or contractors that fail to provide effective or timely
diversion services; and standards for a licensee’s termination from the program and referral to enforcement.

(14) If a board uses a private-sector vendor that provides diversion services, the extent to which licensee
participation in that program shall be kept confidential from the public.

(15) If a board uses a private-sector vendor that provides diversion services, a schedule for external independent
audits of the vendor’s performance in adhering to the standards adopted by the committee.

(16) Measurable criteria and standards to determine whether each board’s method of dealing with substance-
abusing licensees protects patients from harm and is effective in assisting its licensees in recovering from
substance abuse in the long term.

(Amended by Stats. 2013, Ch. 22, Sec. 1. Effective June 27, 2013. Operative July 1, 2013, by Sec. 110 of Ch. 22.)

315.2. (a) A board, as described in Section 315, shall order a licensee of the board to cease practice if the licensee
tests positive for any substance that is prohibited under the terms of the licensee’s probation or diversion
program.

(b) An order to cease practice under this section shall not be governed by the provisions of Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code.

(c) A cease practice order under this section shall not constitute disciplinary action.

(d) This section shall have no effect on the Board of Registered Nursing pursuant to Article 3.1 (commencing with
Section 2770) of Chapter 6 of Division 2.

(Added by Stats. 2010, Ch. 517, Sec. 2. Effective January 1, 2011.)

3154. (a) A board, as described in Section 315, may adopt regulations authorizing the board to order a licensee’
on probation or in a diversion program to cease practice for major violations and when the board orders a licensee
to undergo a clinical diagnostic evaluation pursuant to the uniform and specific standards adopted and authorized
under Section 315. ’

(b) An order to cease practice under this section shall not be governed by the provisions of Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code.

(c) A cease practice order under this section shall not constitute disciplinary action,

(d) This section shall have no effect on the Board of Registered Nursing pursuant to Article 3.1 (commencing with
‘Section 2770) of Chapter 6 of Division 2.

" (Added by Stats. 2010, Ch. 517, Sec. 3. Effective January 1, 2011.)
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NMEMORANDUNM
DATE Aprll 5;0_1_2_ e e
T0 - ALL HEALING ARTS BOARDS

[k OO & o }%/&73_@)«\_/
FROM DOREATHEA JOH?LISON

Deputy Director, Legal Affairs
Department of Consumer Affairs

" Opinion Regarding Uniform Standards for Substance- Abusmg

SUBJECT |ionsees (SB 1441)

This memo addresses a number of questions that have been raised concerning the
discretion of healing arts boards, with respect fo the Uniform Standards for Substance-
Abusing Healing Arts Licensees ("Uniform Standards”) that were formulated by the
Substance Abuse Coordination Committee and mandated by Business and Professions
Code section 315. Previously, there have been discussions and advice rendered,
opining that the boards retain the discretion to modify the Uniform Standards. This
opinion, largely influenced by the fact that the rulemaking process necessarily involves
the exercise of a board’s discretion, has been followed by a number of boards as they
completed the regulatory process.

Two opinions, one issued by the Legislative Counsel Bureau ("Legislative Counsel")
dated October 27, 2011, and an informal legal opinion, rendered by the Government
Law Section of the Office of the Attorney General (“Attorney General”), dated

February 29, 2012, have been issued and address the discretion of the boards, in
adopting the Uniform Standards. This memo is to advise the healing arts boards of this
office’s opinion regarding the questions raised, after a review of these two opinions. A
copy of each opinion is attached for your convenience.
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Questions Presented

Do the healing arts boards retain the discretion to modify the content of the
specific terms or conditions of probation that make up the Uniform
Standards?

Both Legislative Counsel and the Atforney General concluded that the healing
arts boards do not have the discretion to modify the content of the specific terms
or conditions of probation that make up the Uniform Standards. We concur with
that conclusion.

Do the healing arts boards have the discretion to determine which of the
Uniform Standards apply in a particular case?

Legislative Counsel opined that, unless the Uniform Standards specifically so
provide, all of the Uniform Standards must be applied to cases involving
substance-abusing licensees, as it was their belief that the Legislative intent was

to “provide for the full implementation of the Uniform Standards.” The Attorney

General agreed with Legislative Counsel. Following our review and analysis of
Business and Professions Code Section 315, we concur with both the Office of

. the Attorney General and the Legislative Counsel.

Is the Substance Abuse Coordination Committee (SACC) the entity with
rulemaking authority over the uniform standards to be used by the healing
arts boards?

The Legislative Counsel concluded that the SACC had the authority to -
promulgate regulations mandating that the boards implement the Uniform
Standards. However, the Office of the Attorney General disagreed and
concluded that the SACC was not vested with the authority fo adopt regulations
implementing the uniform standards. We agree with the Office of the Attorney
General. It is our opinion that the authority fo promulgate the regulations
necessary to implement the Uniform Standards, lies with the individual boards
that implement, interpret or make specific, the laws administered by those
poards. As the SACC is limited to the creation or formulation of the uniform
standards, but is not authorized to implement the laws of the healing arts boards,
it does not have authority to adopt regulations to implement those standards.
Consequently, we agree with the Attorney General’s opinion that the SACC is not
the rule-making entity with respect to the Uniform Standards, and therefore has

~no authority to adopt the Uniform Standards as regulations.

It is ou

r recommendation that healing arts boards move forward as soon as possible to

implement the mandate of Business and Professions Code section 315, as it relates to
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the Uniform Standards. Some of the standards are appropriate for inclusion in an
agency’s disciplinary guidelines, which necessarily will involve the regulatory process.
Others are administrative in nature and not appropriate for inclusion in the disciplinary
guidelines. For example, Uniform Standard No. 16 which sets forth reporting
requirements would not be appropriate for inclusion in disciplinary guidelines.

Please work with your assigned legal counsel to determine how best to implement the
Uniform Standards. This should include a discussion as to whether : (1) the Uniform
Standards should be placed in a regulation separate from the disciplinary guidelines; (2)
the implementing regulation should include a definition of (or criteria by which to
determine) what constitutes a "substance-abusing licensee.”

It is hopeful that the foregoing information addresses your concerns with respect to the
implementation of the mandatory uniform standards. :

Attachments
cc:  Denise Brown, DCA Director

Awet Kidane, DCA Chief Deputy Director
DCA Legal Affairs Attorneys
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t{onorable Curren D. Price Jr,
Room 2053, State Capirol

HEALING ARTS BOARDS: ADOPTION OF UNIEORM STANDARDS - #1124437

Dezr Senaror Price:

You have asked two questions wich regard to the adoption of uniform scandards by
the Substance Abuse Ceordinarion Cammittee pursuant o Seetion 315 of che Business and
Professions Code. You have asked whecher the Substance Abuse Coordination Commicree is
required to adopt che uniform srandards pursuanc o the rulemaking procedures under the
Administrarive Procedure Act (Ch. 3.5 (commencing with Sec. 11340), Pc. 1, Div. 3, Title 2.
Gov. C.). You have also asked, if the uniform standards are properly adopred by the
Subsrance Abuse Coordination Commicree, whether the healing arts boards are required ro
implement them. ‘

By way of background, Section 315 of the Business and Professions Code'
provides as follows:

“315. (a) For the purpose of deceermining uniform standards char will be
‘used by healing aces boards in dealing with substancefabu.sing|iﬁensccs, there is
established in the Department of Consumer Affaics the Substance Abuse’
Coordinacion Commirree. The commiteee shall be comprised of the execucive

officers of the departmenc’s healing arts boards estsblished pursuznt to
Division 2 (commencing wich Secrion 500), the Scate Board of Chiropractic,
Examiners, the Osteopachic Medical Board of California, and a designee of rhe
Seate Depariment of Alcohol :nd Drug Programs. The Direccor of Consumer
Affairs shall chair the cammctee and may invire individuals or scakeholders

who have pasticular expertise in che area of subsrance abuse ro advise the
commictee.

1 . . R - ~
All further section refecences are to the Business and Professions Code, unless
otherwise referenced. ‘
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“(h) The commiceee shall be subject o che Bagley-Keene Open Meeting
Acc (Ardicle 9 (commending with Section 11120) of Division 3 of Vicle 2 of the
Government Code).

"(¢) By Janvary 1, 2010, the commitcee shall formulate uniform and
a

speaific standards in each of the following areas that each hzaling arts board
shall use in dealing with substance-abusing licensees, wherher or not a board

chooses te have a formal diversion program:

(1) Specific requiremencs for a chinical diagnostic evaluation of che .

licensee, including, but not limiced ro, required qualifications for the providers
evaluating the licensee.
"(2) Specific requirements for the temporary removal of the licensee from
pracrice, in order to enable che lizensee to undergo the dlinical diagnostic
evaluation deseribed i paragraph (1) and any trearment recommended by the
evaluator described in paragraph (1) and approved by the board, and specific
critecta that the licensee must meer before being permitted 1o return to practice
on 2 full-time or part-time basis.

"(3) Specific requirements chat govern the ability of the licensing board 1o

communicate with the licensee’s employer abour the licensee’s status and

cordition, :

“(4) Standards governing zll aspecrs of required resting, including, bur
not limized ro. freguency of tesuing, randomness, merhod of notice (o the
ficensee, number of hours berween rthe prowision of notice and the test
standards for specimen collectors, procedures used by specimen collectors, the
permissible [ocanions of testing, whether the collection process muse be

observed by the collector, backup resting requirements when the licensee is on

: vacation or otherwise unavailable for lacal testing, requirements for the

laboratory thar anzlyzes the specimens, and rhe required maximum timeframe

from the rest 1o the receipe of the resulr of che cest. ,

"(5) Scandaeds governing all aspecis of group meening arcendance
requitements, in:ludfng, but nor limired to, required qualiﬁcations for group
mecring facilitacors, frequency of required meering amendance, and mechods of
documenting and reporting actendance or nonattendance by licensees.

(&) Srandards used in decermining whether inpatient, outpatient, or

orher rype of ceeatment s necessary.

"(7) Werksice monitoning requirements and standards, including, bur
noc limiced o, required qualifications of worksice monirars, required methods
of  monitering by worksice menitors. and required reporcing by wocksite
monirors.

"18) Procedures ca be foilowed when a licenses tess positve for 2 banned
substance. ‘

"(9) Procedures 10 he followed when 2 licensee is confirmed co have
ingested a banned substance.
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"(10) Specific cansequences for major violaaons and minor violations. In
parcicular. che commuree shall consider the use of o deferred prosecution
scipularion similar ro che stipulation described in Section 1000 of che Penal -

Code, in which the heensce admus o self-abuse ~of drugs or alcohol and
surrenders his or her license. That agreement is deferred by the agency unless
or uniil the licensee commits a major violanon, in avhich case it is revived and
the license is surrendered.

"(11) Criceria that a licensee must meer in order (o petition for return ©
pracuce on a full-rime basis.

"(12) Criceria thac 3 licensee musc meer in order (o perition for
reinsracement of a full and unrestriveed tcense.

“"(13) 1 a board wses a private-sector vendor that provides diversion
services, standards fer immediare reporting by che vendor to the board of any
and all noncompliance with any rerm of the diversion centrace or probation;
standards for che vendor's approval process for providers or contraciors char
orovide diversion services, including. bur noc hmired (o, specimen colleccors,
group meering facilicators, and worksite montors; standards requiring che
vendor ro disapprove and discontinue the use of providers or contractors thac
fail o provide effeccive or timely diversion services; and standards for a
Ncensee's rermination from the program and referral (o enforcement.

(1) 1f a boaed uses a private-sector vendor thar provides diversion
scrvices, the extent to which lcensee participation in that program shall be
kepr confidential from the public.

"(35) I & board uses a private-sector vendor chat provides diversion
services, a schedule for externzl independent avdits of the vendor’ performance
i adhering o the standards adopted by the commireec.

“(16) Measurable ¢riteria and standards o "derermmine whether each
board” mechod of dealing wich substance-abusing licensees proreces patiencs
from harm and 1s effecive in assisung its ficensees in recavering from substance
sbuse in che long term.” (Emphasis added.) '

Thus, che Legislature has established in the Department of Consumer Affairs
{hereafrer deparcment) the Substance Abuse Coordination Commircee (subd. (), Sec. 315,
hereafter commitree). The committee is comprised ol the executive officers of each healing
arts bosrd wichin che deparement.” the Stare Board of Chirepractic Examiners, end the

""Mhe deparrment’s healing ares boards ase cthose boards established under Division 2
(commencing with Seceion 500) to license and regulace praccicioners of the healing ars. Thase
bosrds melude, ameng othees, the Dental Board of California, the Medicel Board of Californa,
the Veterinacy Medical Board. and the Beard of Registered Nuesing.
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Osceopachic Medwal Board of California (hereafter, collectively, healing arts boards), and a
Jesignee of the State Department of Alcohol and Drug Programs (ibid.). The Director of
Consumer Affairs chairs the commitcee end is auchorized to invite individuals or scakeholders
who have particular expertise 1n the area of substance abuse ro advise the commirtee (1bid.).

The commurtee is required to formulare uniform and specific standards in each of
16 areas provided by the Legislerure, but otherwise has discretion o adope the uniform
standards each healing arrs board shall vse in dealing with subscance-abusing licensees
(subd. (¢), Sec. 315). The commiree adopeed it initial ser of uniform standards in Aprd
2010. and revised chose inirial standards as recently as April 2011 Although the commitree
has adopeed the uniform standards pursuanr to irs own procedures, ic has yec to adopr chose
standards pursuant o the rulemaking procedures of the Administrative Procedure Act
{Ch.3.5 (commencimg with Sec. 11340), Pe. 1, Div. 3, Title 2. Gov. C.; hereafrer APA).

You have asked wherher the commictee is required o adopr che uniform scandards
pursuant o the culemaking procedures of the APA.

The APA establishes basic minimum procedural requiremencs for the adopuon,
amendment. or repeal of administrainve regulations by scare 3genéic:; (subd. (a), Sec. 11336,
Gow. C.). The APA is appiicable to che exercise of any quasi-legislacive nower conferred by
any stature (1bid). Quasi-legislarive powers consisc of che authority to make rules and
regularions having the force and effect of law (California Advocates for Nursing Home Reform
v. Boma (2003) 106 Cal. App.4ch 498, 517; hereafeer California Advocates). The APA may nor
be superseded or modified by any subsequenc legislation excepr to the extent thac che
legislsrion does »0 expressly (subd. (2), Sec. 11346, Gov. C.). .

The rerm “regulanion” is defined for purposes of the APA to mean “every rule,
vegulation, order, or standard of general applwagion or the amendment, supplement, er

revision of any rale, regulanion, order, or scandard adopred by any stare agency o implement
nterpre, or make speaifi the law enforced or admimscered by ic, o ro govern its procedure”
[Sec. 11342.600. Gov. C.; emphasis added). The APA provides thar a stare agency shall not
issue, utilize, enforce, or artempt to enforce any guideline, cricecion, bullerin, manual,

instruction, order, scandard of general application, or ocher rale, which is a regularion under
the APA, unless properly adopred under the procedures set forth in the APA, and the Office
of Adminisrrative Law is empowered to determine whether any such guideline, critenion,
bullein, manual, mscruccion, order, scandard of general application. or ocher cule is 2
regolation under the APA (Sec. 11340.5, Gov, C.).

b Tidewater Marine Western, Inc. v, Bradshaw (1996) 14 Caliach 557, 571 (herealter
Tidewater). the Californa Supreme Courr found as follows:

See horp:/fwww deacagov/abour_dea/sacefindexshrod {as of Seprember 20,
2001
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"A regulation subject o the APA thus has two principal identifying
characreristics. (See Univn of American Physicians & Deniists v. Kizer (1990) 223
CalApp.3d 490, 457 {272 Cal.Rper. 886) [describing two-part cest of rhe
Office of Admimiseracive Law].} First, the agency must intend its rufe to apply
generally, racher than in a specific ease. The rule need nor, however, apply
universally: 2 rule apphes generally so long as it declares how a2 cercain class of
cases will be decided. (Roth v, Department of Veterans Affairs {1980) 110
Cal. App.3d 622, 630 (167 Cal.Rper. 5521.) Second, the rule muse ‘implement,
interpree, o make specific the faw enforced or adminiscered by [che agency),
or .. govern | che agency's] procedure.” (Gov. Code, § 11342, subd. (g).)"

H s pohey or procedure falls within the definition of 2 “regulation” within the
meaning of rthe APA . the adopeing agency must comply with the procedures for formalizing
the requlapon. which include public norice and approval by che Office of Adminiserative Law
(County of Butie v. Emergency Medical Services Autherty {2010) 187 CalApp.dch 1175, 1200).
The Office of Adminiscrative Law is required to review all reyulstions 2dopted pursuant ro
the APA aad to make its decerminarions according 1o specified standards char include, among
other things, assessing rthe necessity for the regulation and che regulation’s consistency with
the zgency’s starurory obligarion to implement a statute (subd. (a), Sec. 11349.1, Gov. C.).

Applying rhese principles to the question presented, che uniform standards are.
subject o the rulemaking procedures of the APA if the following criteria are men (1)
Secrion 315 does not expressly preclude applicanon of the APA, (2) the commicee is a stace
agency under the APA, (3) the uniform standards 2re regulations subject ro the APA. and (4}
no exemption apphes under che ADA,

Wirh respect To che first cricerion, Secrion 315 15 silenc on the application ol the
APA T hus, Section 315 does nor expressly preclude application of the APA. and the APA
will apply 1o sny regulation adopred under Secnion 315.

We curn nex( ro the second criterion, and whether the commircee is an “agency”
for purposes of the APA. The word "agency™ is defined, for purposes of the APA, by several
separate provisions of law. For purposes of the relemaking procedures of the APA, "agency”
is defined ro mean a state agency (Sec. 11342.520, Gov. C.). That reference to stare agency is
defined clsewhere in the Government Code to include every srare office, officer, depaitment,
division, burcau, hoard, and commissiuvn {xubd. (2), Sec. 11000, Gov. C.), The APA does nut
apply o an agency n the judical or legislative branch of the state governmenr (subd. (a).
Sec. 113309, Gov. C.).

Alang those lines, the APA is applicahle to the exeroise ol any quasi»l:gisl;mvc
power conlerred by any saatute (subd. (3), Sec. 11346, Gov. C.). Quasi-legislarive powers
consist of the authority to make rules and reguladions having the force and effect of Jaw
{Calijornia Advocates, supr2, ar p. 517}, Thus, for purposes of our analysis, we think thac an
“agency” means any state office, officer, deparrment, division, bureau, board, or commission
that exercises quasi-legislarive powers.

9888 biS:0L L168p253T6 3LUS ONG d81w043~6I1bI 11A7-42-170N


https://srand.i.rd
https://Cil.J\pp.3d
https://Cal.App.3d

Ti.0°4d

Honorable Curren DL Price Jr, -~ Request #1123437 — Page 6

Feve. the commurree is a stare office comprised of execurive officers of the healing
arts poords and the Direcror of Consumer Affzirs. Although the Legislarure has set forch 16
arcas in which the commictee is required ro adopr scandards, the commicter itself is required
ro eaertise quasi-legislarive powers and adopr uniform stapdards within chose areas. Those
standards shall have che force and effecr of law, since the healing arts boards, as discussed
mare extensively below, are required o use the standards in dealing with substance-abusing
hwensees and che standards are”required o govern marters such as when a licenset is
temporarily removed from pracnice or subject to drug testing ar work moniraring (paras. (2),
(4). and (7), subd. (c). Sew. 315). Accordingly, we think the commirree is an agency o which
cthe APA applies.

Asx co the third criterion, two elements must be met for the uniform standards ac
isstee (0 be a regularion: they musr apply gencrally ind chey musr implement, incerpret, or
make speafic 2 law enforced or administered by che agency or thar governs its procedures
(Indewater, supra, at p. 5715 Sec. 11342.600, Gov. C.). Section 315 requires che commireee o
formulare uniform and specific standards in specified areas that cach healing arcs board
witha chie department shall use when dealing with substance-abusing licensees, wherher or
not the board chooses o have a formal diversion program. The uniform scandards will not e
limited 1n application o parricular instances or individuals but, insread, will apply generally o
those licensees. Further, under this statucory scheme, the uniform scandards wilf implement
Secnion 315 and will be enforced and administered by, and will goverr the procedures of, cach
healmg ares board thuc is a member of the commiteee. Thus, the uniform standards are, in our
view, 3 .rcgpl.uion under the APA .

Lastly. we curn to the fourth eriterion, and whether the regulation is exempr from
the APA. Certam policics and procedures are expressly exempted by statuce from rhe
requiremenc that they be adopeed as regulations pursuanr to the APA. In chat regard,
Seciton 11340.9 of the Government Code provides as follows:

"11340.9. This chaprer does not apply to any of che following:

“(4) An agency in the judiaal or legislasive branch of the scace
government. '

(b)) A legal ruling of counsel issued by rhe Franchise Tax Board or Srate
Board of figualization,

Sy A Torm prescribed by o stare agency or any nsoructiens relanng to
the use ol che form, but this provision 1 nor 3 limicanion on any requirement
that a regulanon be adopred pursuant co chis chapeer when one i needed o
mmplement che law under whieh rhe foem s sssued

"(d) A regulation thac relares only o the incernal management of the
srare agency.

“(e) A regulation that establishes criteria or guidelines co be used by che
seafl of an agency in performing an audic, investigation, examination, or

inspection, setrling 2 commercial dispure,  negodaring 3 commercial -
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arrangement, or in che defense, prosccution, or serclement of a case, i
disclosure of the criteria or guidelines would do any of the following:
(1) Erable alaw violacor ro avoid detection,
‘ “(2) Facilicare disregard of requirements imposed by law.

"(3) Give clearly improper advancage to a person who is in ap adverse

pustrion to the stace. .

(1) A regulacion char embodies the only legally renable inrerprecanon of a
provision ol law, .

"(g) A regularion thac eanablishes or fixes rares, prices, or taniffs,

“(hY A regulation that reares o che use of public works. including streers
and ighways, when ehe effect of the regulation 15 indicared o the pubhc by
means of signs or signals or when the regulatien determines uniform scandards
and specilicadons for olficial rratfic control devices pursuant ro Section 21400
ol thie Vehidle Code, ' ’

") A regelition rhar s divecred o a speriﬂca”y named person or © a

group ol'}:\er::ons and does not npply ze_ner:xlly rhroughour che stare.”

None of che exemptions concained in the APA can be reasonably construed o
apply ro the commiceee or che uniform standards to be used by the healing arts boards. In
iddition, we are aware of ro other applicable exemprion,

I s, becyuse all Tour ol che eriteria are met, it i our opmion thar the Subsrarnce
Abuse Coordination Commictee is required ro adopt the unitsrm standards pursuant ro the
rulemaking procedures under the Admunistrative Procedure Ace (Ch. 3.5 (commencing with
Sec. 11340), Pr. 1. Div. 3. Tinde 2, Gov. C.). ,

I taving reached this conclusion, we nexr turn re wherher the healing ars boards

ave required ro use the unilorm standards if those standards are properly adopred. In
addressing ehac question, we apply cercain escablished rules of staturory conscruction.” To
ascertain the meaning of a scaruce, we begin with the language ia which che statute is framed
(Leroy 1" v. Workmen's Camp. Appeale Bd. (1974} 12 (3134 434, 438; Visaliz School Dist.
v Worker:” Comp. Appeals Bd. (1995) 40 Cal.App.dch 1211,1220). Significance should be
siven o every word, and construction making seme words surplusage is (o be avoided
atmbers Steel Coo v Heller Finanaal foee (1993) 16 Cal App.deh 1034, 1040). In additen,
effeet should-he given ro searures secording to the usual, ordinary impore of the language
employed i masyng chem (Mulaes o Workers” Comp. Appeals Bd. (1993) § Cal.ath 382, 183).

: As ser Torch above, subdivision {¢) of Secrion 335 provides that “the commisree
shall formulare uniform and specific scandards in each of rhe fallowing areas thac ezch healing
arts board shall use in dealing with substance-abusing licensecs, whether or nor a2 board
chooses 1o have s farmal dversion program” {emphasis added). Section 19 provides rhac
“shall” 15 mandarory and “may” is permissive, The word “may” is ordinanly conscrued as
permissive, whereas the word “shall” is ordinanly construed as mandatory (Common Cause
v Board of Supereizars (1989 49 Cal.3d 432, 443)
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Hlere, n Secnon 315, the Legislature uses the term “shall” rather thap "may” in
providing that exch healing arts board “shall use” che specific and uniform standards adopred
by. the commiceee when dealing with substance-abusing licensees. The Legislarure uses the
rerm “shall wse” as compared o “shall consider.” "may consider.” or “may use.” The
Legislarure’s use of the term “shall” indicares thac the healing ares boards are required o use
the stansdards adepied by the commirtee rather than being provided the discretion co Jo so.
Morcover, as ¢employed in this conrext, the werd "use” imphes that rhe healing arrs boards
wuat implement and apply those standards cather rthan merely considering chem. Finally. the
use of the term “uniform” suggests char the Legislature intended each board ro apply the same
scandards. 1 the healing 2ris hoirds were not required o use the scandards as adopred by the
commyirree, the scandards employed by these boards would vacy racher chan being “uniform.”

Noswithsranding the plain meaning of Section 315, one could argue that the
enactment of Section 315.4 indicaces thar the Legislatore intended char implementation of
the uniform scandards by the hoards he discrecionary. Secgion 315.4. which ways added by )
Senare Bill No. 1172 of the 2009-10 Regular Session {Ch. 517, Srars. 2010 herealter
S13.1172). provides thar a healing ares hoard "may adopr regulariens avrhorizing the board
o order a licensee on probanan or in 2 diversion program o cease practice for major
cohations und when the board orders a livensee o underga 2 clinical dugaostie evaluarion
puriuant ro the unilorm and .\'pec:l'ic stzndards adopred and aurhorized under Section 3157

Sevtivns 315.4 could be read to imply thar a healing ares board 1s not required o implemens

those uniform srandards because the board was given discreqion 1o adopt the regulations thac
would allow that hoard ro implement the scandards, if necessary.

It is a maxim of statutory construction thac a sgatuce is to be consirued $0 as ro
harmonize its vanous parts within che legislative purpose of the statare as 2 whole (Wells
v Marina Cuy Propertizs, I, (1981) 29 Cal.3d 781, 788). As discussed above, we helieve that
the plain meaning ol Section 315 réquires the healing arts boards co implement the uniform
standards adopred by the commuitee. Thas, whether Section 315.4 indicates, to the conerary,
chat the Legsfature intended the boards o have discretion in that regard depends upon
whether there 1n o rational basis for harmonizing rhe two srarutes,

In harmonizing Secrions 315 and 315.4, we note thar $.8. 1172 did not make any
changes to Section 315, such as changing the rerm “shall” ro "may” in subdivision (¢) of
Section 315 or delering any subdivisions of Seerion 315, 5.8. 1172 &d not diminish the scope
ol the autherity provided 1o the commirree ta adopr the uniform standzrds. In face, the
analysis of the Senate Comrurree on Business, Professions and Economic Development for
S8 1172, daed April 19, 2010 {(hrreafrer commurree :malysis), deseribes the purpose of
S.B. 1172 and the enacrment of Scetion 315.4, as lollows:

“The Author panrs out chat pursuant ro 5B 1441 (Ridley-Thomas, Chaprer
548, Starutes of 2008). the [2CA was required ro adopt uniform guidelines on
sixteen speaifie standards char would apply ro substance abusing health care
heensees, vegardless of wherher 2 hoard has a diversion program. Although

most of the adopred guidelines do not aced  additional scacutes for
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implementacion, chere are « couple of changes that must be scarurorily adopred
to fully implement these srandards. This bill seeks to provide the statvtory
authority o allow boards o order a licensee ro cease practive if rhe hicensee.
tests positive for any substance thac s prohibired under che terms of the
licensee’s probagion or diversion progran, if 2 major violarion ix commiteed and

while undergomg chinical diagnosoc evaluarion " (Commircee analysis, ac p. 4.)

The commirree analysis Turther provides that the purpuse of S.B. 1172 was o
yrant s.pvcil'ic authority o implement those standards and “provide for che Tull
implearentation of che Uniform Standards” (comanrtes analysis, at p. J1). The commircee
analysis ae no time imphes thar the Legistarure incended the Secrion 315 uniform standards to
he revised or repealed by S.8.1172 or chat, i emacuing Section 315.4, rthe Legislature

mtended that the implemencinon of che uniform srandards be subjecs co the discrerion of

eachihealing arts basrd,

Thus, in our view, Section 3154 may be reasonably consreved in o manner thae
harmonizes if with Secner 315 Speaihically, we think char the intenc of the Legislature in
enacting Secoon 3154 was not o make the undorm sr‘-mdar.ds_ discrenionary bur to “provide
tor che Tull impicmentaaon of the Uniform Standards”™ by providing the avchoricy to adopr
reguladons where che Legislasure believed that furcher stacutery authority was needed.
Acvordingly, we rhink ?mplemcnmtion by the various hdaling arts boards of che uniform
standzrds adopred under Seedon 31515 mand,\.rory.'

: Alrhough Seccion 103 and Division 2 {commencing with Secdion 500) aurhorize the
healing arrs boards o ser scandards and adope regulations {see, for example, Secs. 1224, 1614,
2018, 233193, 2615, 2715, 2834, 2930, 3025, 3510, and 3546), 1 is an axiom of staturory
comtrucion chat o particular or specific provision takes precedence over a conflictng general
provision {See. 1859, C.C0; Agneulivral Labor Relanans B4, v Superier Court (1976) 16 C2l.3d 392,
£20, app dism. Kulbre v Agneadneal Relation s Bd. (19761 429 .5, 802: sec alvo Sec. 3534, Civ. (L)
Fhuos i our viewe, the specific requorerear under Secnon 313 char the waiform standards be
adopted sapersedes any general peavision authoniaing ithe boards 1o ser srandards and adope
regulations,
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Thus, it 15 our opinion that, it the uniform standards are properly adopted by che
Substance Abuse Coordmanen Commircee, the healing arts boards are required
(mplcnu‘s‘,( fhem.

Very truly yours.

Dianc F. Boyer-Vine
Legistative Counsel

e fe_

I.ua M, Plummer
Depury Legistanve Counsel

LMPisyl
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- Uniform Standards Related to Substance-Abusing Licensees (Bus. & Prof. Code,

§§ 315 -315.4)
Executive Summary

Issues

You asked us to review Legislative Counsel’s letter of October 27, 2011, which rendered
certain opinions regarding the Substance Abuse Coordination Committee (SACC), which was
created by Business and Professions Code section 315 to formulate uniform standards for use
by the healing arts boards to deal with substance-abusing licensees. Legislative Counsel opined
that:

(1) SACC was required to formally promuigate the uniform standards as regulations pursuant to
the Administrative Procedures Act (APA), and

(2) the healing arts boards are required to use such standards under Business and Professions
Code sections 315.

Summary of Responses

With respect to question (1), we see things differently from Legislative Counsel, in two
respects.

First, we believe that SACC’s adoption of uniform standards does not need to undergo the
formal rule-making process under the APA. While other laws could potentially require the
adoption of regulations when the standards are implemented by the boards (such as statutes
governing particular boards or the APA’s provisions applicable to disciplinary proceedings), we
disagree that section 315 jtself triggers the need to issue the uniform standards as regulations.

Second, even assuming the uniform standards must be adopted as regulations, we disagree with
Legislative Counsel’s apparent assumption that SACC would issue the regulations under
section 315. The legislative histories of the relevant laws and statutory authorities of the
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individual boards indicate that the boards would issue the regulations to implement the uniform
standards.

As to question (2), we agree with Legislative Counsel that the healing arts boards must use the
uniform standards under sections 315. A board cannot simply disregard a specific standard
because it does not like the standard or because it believes that the standard is too cumbersome.
However, some specific uniférm standards themselves recognize a board’s discretion whether
to order a particular action in the first place. Thus, boards still retain authority to determine if
they will undertake certain types of actions if permitted under a specific uniform standard.

Statutory Background

In 2008, SACC was legislatively established within the Department of Consumer Affairs to
create uniform standards to be used by the healing arts boards when addressing licensees with
substance abuse problems. (Bus. & Prof. Code, § 315, subd. (a); Stats. 2008, ch. 548

(SB 1441).) By January 1, 2010, SACC was required to “formulate uniform and specific
standards” in 16 identified areas “that each healing arts board shall use in dealing with
substance-abusing licensees, whether or not a board chooses to have a formal diversion
program.” (/d. at § 315, subd. (¢).) These 16 standards include requirements for: clinical
diagnostic evaluation of licensees; the temporary removal.of the licensee from practice for
clinical diagnostic evaluation and any treatment, and criteria before being permitted to return to
practice on a full-time or part-time basis; aspects of drug testing; whether inpatient, outpatient,
or other type of treatment is necessary; worksite monitoring requirements and standards;
consequences for major and minor violations; and criteria for a licensee to return to practice and
petition for reinstatement of a full and unrestricted license. (/bid.) SACC meetings to create
these standards are subject to Bagley-Keene Act open meeting requirements. ({d. at subd. (b).)

On March 3, 2009, SACC conducted its first public hearing, which included a discussion of an
overview of the diversion programs, the importance of addressing substance abuse issues for
health care professionals, and the impact of allowing health care professionals who are impaired
to continue to practice. (Sen. Com. on Business, Professions, and Economic Development,
Analysis of SB 1172 (2010-2011] Reg. Sess.), as amended April 12, 2010.) During this
meeting, SACC members agreed to draft uniform guidelines for each of the standards, and
during subsequent meetings, roundtable discussions were held on the draft uniform standards,
including public comments. (/bid.) In December 2009, the Department of Consumer Affairs
adopted the uniform guidelines for each of the standards required by SB 1441. (/bid.) These
standards have subsequently been amended by SACC, and the current standards were issued in
April of 201 1.

According to the author of SB 1441 (Ridley-Thomas), the tntent of the legislation was to
protect the public by ensuring that, at a minimum, a set of best practices or standards were
adopted by health-care-related boards to deal with practitioners with alcohol or drug problems.
(Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as
amended June 16, 2008.) The legislation was also meant to ensure uniformity among the
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standards established throughout the healing arts licensing boards under the Department of
Consumer Affairs. (/bid.} Specifically, the author explajns:

SB 1441 is not attempting to dictate to {the health-related boards)
how to run their diversion programs, but instead sets parameters
for these boards. The following is true to al) of these boards’
diversion programs: licensees sutfer from alcohol or drug abuse
problems, there is a potential threat to allowing licensees with
substance abuse problems to continue to practice, actual harm is
possible and, sadly, has happened. The failures of the Medical
Board of California’s (MBC) diversion program prove that there

~ must be consistency when dealing with drug or alcohol issues of
licensees.

(Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as
amended June 16, 2008.)

[n the view of its author, “[t]his bill allows the boards to continue a measure of self-govermnance;
the standards for dealing with substance-abusing licensees determined by the commission set a
floor, and boards are permitted to establish regulations above these levels.” (/bid.)

In 2010, additional legislation was enacted to further implement section 315. Specifically, it
provided that the healing arts boards, as described in section 315 and with the exception of the
Board of Registered Nursing, “may adopt regulations authorizing the board to order a licensee
on probation or in a diversion program to cease practice for major violations and when the
board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniform and
specific standards adopted and authorized under Section 315.” (Bus. & Prof. Code, § 315.4,
subd. (a); Stats. 2010, ch. 517 (SB 1172).) An order to cease practice does not require a formal
hearing and does not constitute a disciplinary action. (/d. § 315.4 subds. (b), (c).)

According to the author of SB 1172 (Negrete McLoud), this subsequent statute was necessary
“because current law does not give boards the authority to order a cease practice.” (Sen. Com.
on Business, Professions, and Economic Development, Analysis of SB (172 (2010-2011 Reg.
Sess. ) as amended Aprll 12,2010.) The author explains: :
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Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted to fully implement these standards. [{] This
bill seeks to provide the statutory authority to allow boards to
order a licensee to cease practice if the licensee tests positive for
any substance that is prohibited under the terms of the licensee’s
probation or diversion program, if a major violation 1s committed
and while undergoing clinical diagnostic evaluation. [{] The
ability of a board to order a licensee to cease practice under these
circumstances provides a delicate balance to the inherent
confidentiality of diversion programs. The protection of the
public remains the top priority of boards when dealing with
substance abusing licensees.

(Senate Third Reading, Analysis of SB 1172 (2010-2011 Reg. Sess.), as
amended June 22, 2010.)

Legal Analysis

1a. Section 315 should be construed as not requiring that the uniform standards
- be adopted as regulations.

Legislative Counsel opined that SACC must adopt the uniform standards as regulations under
section 315, because (1) the standards meet the definition of regulations, (2) none of the express
exemptions under Government Code section 11340.9 remove them from the APA rule-making
process, and (3) section 315 contains no express language precluding application of the
rulemaking provisions of the APA. (October 27, 2011 Letter, p. 5.) We have a different view
on the threshold issue of whether the standards qualify as a regulation under section 315.

Under the APA, a regulation is defined as “every rule, regulation, order, or standard of general
application or the amendment, supplement, or revision of any rule, regulation, order, or
standard adopted by any state agency to implement, interpret, or make specific the law enforced
or administeted by it, or to govern its procedure.” (Gov. Code, § 11342.600.) “No state agency
shall issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual,
instruction, order, standard of genera) application, or other rule, which is a regulation as defined
in Section 11342.600, unless [it has been adopted in compliance with the APA].” (Id.

§ 11340.5, subd. (a).) This requireraent cannot be superseded or modified by subsequent
legislation, unless the statute does so expressly. (Id. § 11346, subd. (2).)

An agency standard subject to the APA has two identifying characteristics. First, the agency
must intend its rule to apply generally, rather than in a specific case. Second, the rule must
“implement, interpret, or make specific the law enforced or administered by {the agéncy], or . . .
govern [the agency’s] procedure.” (Morning Star Co. v. State Bd. of Equalization (2006) 38
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Cal.4th 324, 333, quoting Tidewater Marine Western, Inc. et al. v. Bradshaw (1996) 14 Cal.4th
557,571.)

Whether a particular standard or rule is a regulation requiring APA compliance depends on the
facts of each case, considering the rule in question, and the applicable statutory scheme.
Generally speaking, courts tend to readily find the need for such compliance. We understand
that certain healing arts boards have already adopted regulations incorporating the uniform
standards. (See, e.g., Cal. Code Regs., tit. 16, § 4147 [Board of Occupational Therapy].) This
approach is understandable in light of the usually broad requirement that agency rules be
adopted as regulations and, as noted below, may be required by other laws when they are
implemented by the boards. Here, however, the wording and intent of section 315 indicate the
Legislature did not intend that the initial act of formulating and adopting the uniform standards
is within the purview of the formal APA rule-making process. ‘

“The fundamental rule of statutory construction is that the court should ascertain the intent of
the Legislature so as to effectuate the purpose of the law.” (Bodell Const. Co. v. Trustees of
California State University (1998) 62 Cal.App.4th 1508, 1515.) In determining that intent,
courts “first examine the words of the statute itself. Under the so-called ‘plain meaning’ rule,
courts seek to give the words employed by the Legislature their usual and ordinary meaning. If
the language of the statute is clear and unambiguous, there is no need for construction.
However, the ‘plain meaning’ rule does not prohibit a court from determining whether the
literal meaning of a statute comports with its purpose. If the terms of the statute provide no
definitive answer, then courts may resort to extrinsic sources, including the ostensible objects to
be achieved and the legislative history.” (Ibid. [citations omitted].) Courts “must select the
construction that comports most closely with the apparent intent of the Legislature, with a view
to promoting rather than defeating the general purpose of the statute, and avoid an interpretation
that would lead to absurd consequences.” (Jbid. [citation omitted].) “The legislative purpose
will not be sacrificed to a literal construction of any part of the statute.” (Ibid.)

In Paleski v. State Depariment of Health Services (2006) 144 Cal. App.4th 713, the Court of
Appeal applied these rules of statutory construction and found that the challenged agency
criteria were not required to be adopted as regulations under the APA. (/d. at pp. 728-729.) In
Paleski, plaintiff challenged an agency’s criteria for the prescription of certain drugs because
the department had not promulgated them in compliance with the APA. (/bid.) The statute,
however, expressiy authorized the criteria to be effectuated by publishing them in a manual.’
(Ibid.) According to the court, the “necessary effect” of this language was that the Legislature
did not intend for the broader notice procedure of the APA to apply when the agency issued the
criteria. (Jbid.) ' '

Similar reasoning should apply here. Under the plain meaning of section 315, SACC was
legislatively established to create uniform standards to be used by the healing arts boards when
addressing licensees with substance abuse problems. (Bus. & Prof. Code, § 315, subd. (a).)
The intent of the legislation was to protect the public and to ensure that minimum standards are
met and to ensure uniformity among the standards established throughout the healing arts
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Jicensing boards under the Department of Consumer affairs. (Assem. Com. on Business and
Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as amended June 16, 2008.) In
formulating these uniform standards, SACC was subject to the Bagley-Keene Act, which
requires noticed public meetings. Many roundtable discussions were held on the draft uniform
standards, including public vetting and public comments. In that way, the affected community
learned about the standards and had the opportunity to comment. This is a prime requirement
and purpose of the APA rule-making process (see Gov. Code, § 1343 ef seq.), but it has
already been fulfilled by the procedures set forth in section 315. To now require SACC to
repeat that process by promulgating the standards as regulations would make little sense and be
duplicative.

Nor does the process for the formulation of the standards set forth in section 315 comport with
the other purposes and procedures of the APA. During the APA rule-making process, an
agency must provide various reasons, justifications, analyses, and supporting evidence for the
proposed regulation. (Gov. Code, § 11346.2.) Those provisions and other provisions of the
APA are intended to address the proliferation, content, and effect of regulations proposed by
administrative agencies. (/d. §§ 11340, 11340.1.) Here, the agency is not proposing to adopt
the uniform standards. The Legislature has required that the standards adopted by SACC, be
‘uniform, and be used by the boards. Given this statutory mandate that they be implemented,
subjecting the uniform standards to substantive review under the APA again makes little sense.’

ib.  The SACC would not be the rule-making entity, even ifvth_e uniform standards
would have to be adopted as regulations.

Even assuming that APA compliance was required under section 315, it is doubtful that SACC
would carry the responsibility to adopt regulations. The second component of a regulation
requires that the rule must “implement, interpret, or make specific the law enforced or
administered by [the agency], or . . . govern [the agency’s] procedure.” (Morning Star Co.,
supra, 38 Cal.4th at p. 333.) Here, SACC was mandated to create the uniform standards to be
used by separate boards; the SACC’s creation of the uniform standards does not implement,

! Even though the standards do not have to be promulgated as regulations by SACC under
section 315, this does not mean that certain regulations would not arguably be required on the
patt of some or all of the boards under other statutory schemes, such as the Jaws applicable to a
particular board or the APA’s provisions on quasi-adjudicatory proceedings. This type of
analysis would require a fact specific, case-by-case study of each board’s practices and its
regulatory scheme and may include consideration of: (1) whether a board’s statutory aunthority
requires the adoption of regulations related to actions against substance-abusing licensees, (2)
whether current regulations conflict with the standards, and (3) whether in an administrative
adjudicative setting, the standards are considered “penalties” and thus must be adopted as
regulations under section 11425.50, subdivision (e), of the Government Code.
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interpret, or make any law more specific. (Bus. & Prof. Code, § 315, subds. (a), (c).) The only
express statutory role of the SACC is to determine the uniform standards in the first place.’

The boards are then required to use and apply the standards and have much clearer authority to
‘adopt regulations. “Each of the boards [within the Department of Consumer Affairs] exists as a
separate unit, and has the function of setting standards, holding meetings, and setting dates
thereof, preparing and conducting examinations, passing upon applicants, conducting
investigations of violations of laws under its jurisdiction, issuing citations and hold hearings for
the revocation of licenses, and the imposing of penalties following such bearings, in so far as
these powers are given by statute to each respective board.” (Bus. & Prof. Code, § 108.)

The legislative history for section 315 also supports this conclusion. According to its author,
section 315 was adopted to protect the public by ensuring that, at a minimum, a set of best
practices or standards were adopted by health care related boards to deal with practitioners
with alcohol or drug problems. (Assem. Com. on Business and Professions, Analysis of SB
1441 (2008-2009 Reg. Sess.), as amended June 16, 2008, emphasis added.)® Practically
speaking, it would be difficult for the SACC (or the Department of Consumer Affairs) to draft
regulations applicable to all boards, given that they are unique and deal with different subject
areas, unless such regulations were adopted wholesale, on a one-size-fits-all basis. As
explained below, while the healing arts boards must use the standards, they only have to use the
ones that apply to their procedures.

Thus, while section 315 does not require regulations to initially adopt the standards, the boards
(and not SACC) would more reasonably be tasked with this responsibility.

2. The healing arts boards must use the uniform standards to the extent that they
apply.

The original language of section 315 is clear that the standards must be used. (Bus. & Prof.
Code, § 315, subd. (a) [“uniform standards that will be used by healing arts boards™], subd. (b)
(“uniform standards . . . that each healing arts board shall use in dealing with substance-abusing
licenses™].) Legislative Counsel was asked to opine on whether subsequent legislation (Bus. &
Prof. Code, § 315.4) somehow made these uniform standards discretionary. We agree with

* The SACC is.a committee formed by various executive officers of healing arts boards and

* other public officials formed within the Department of Consumer Affairs. (Bus. & Prof. Code,
§ 315, subds. (a).) '

> As discussed shortly, the legislative history for follow-up legislation similarly explains that its
purpose was to provide statutory authority for some healing arts boards to issue regulations to
implement certain of the uniform standards. (Sen. Com. on Business, Professions, and
Economic Development, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended April 12,
2010.) '
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Legislative Counsel’s conclusjon that section 315.4 did not make the uniform standards
optional. (Oct. 27, 2011, Letter, p. 9.)

Section 315.4 was enacted two years after section 315, and provides that that the healing arts
boards, as described in section 315 and with the exception of the Board of Registered Nursing,
“may adopt regulations authorizing the board to order a licensee on probation or in a diversion
program to cease practice for major violations and when the board orders a licensee to undergo
a clinical diagnostic evaluation pursuant to the uniform and specific standards adopted and
authorized under Section 315.” (Bus. & Prof. Code, § 315.4, subd. (a); Stats. 2010, ch. 517,
(SB 1172).) If a board adopts such regulations, there is nothing to indicate that use of uniform
standards created under section 315 is optional. Such an interpretation would be contrary to the
legislative intent. Section 314.5 was enacted for the limited purpose to give boards the
authority to order a licensee to cease practice, as this was not provided for in section 315. (Sen.
Com. on Business, Professions, and Economic Development, Analysis of SB 1172 (2010-2011
Reg. Sess.), as amended April 12, 2010.) By no means was the intent to transform the
mandatory uniform standards of section 315 into optional suggestions. As the author explains:

Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted to fully implement these standards. [{] This
bill seeks to provide the statutory authority to allow boards to
order a licensee to cease practice if the licensee tests positive for
any substance that is prohibited under the terms of the licensee’s
probation or diversion program, if a major violation is committed
and while undergoing clinjcal diagnostic evaluation.

(Senate Third Reading, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended June 22,
2010.)

In addition, some specific uniform standards themselves recognize a board’s discretion whether
to order a particular action in the first place. (See e.g. Uniform Standard # 1 [“If a healing arts
board orders a licensee . . . to undergo a clinical diagnosis evaluation, the following applies: ...
“].) The standards must be applied, however, if a board undertakes a particular practice or -
orders an action covered by the standards. A determination regarding a board’s specific
application (or not) of certain uniforin standards would have to be based on a fact specific, case-
by-case review of each board and its regulatory scheme. However, once a board implements a
procedure covered by the uniform standards, it cannot disregard the applicable uniform standard
because it disagrees with the standard’s substance.

Conclusion
For the reasons stated above, in our view, section 315 can be read to preclude the necessity to

adopt regulations when the uniform standards-are issued initially. And even if regulations were
required under section 315, SACC would not be tasked with this responsibility. Wealsa
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believe that the healing arts boards must use the uniform standards where an agency undertakes
an action covered by the standards.

Please feel free to contact me 1f you have any questions or would like to discuss the above,
‘KAL

cc: Peter K. Southworth, Supervising Deputy Attorney General



Option 1 (Presumption) “Trigger” for When SB 1441 Uniform Standards
Apply

Board of Chiropractic Examiners

Proposed Language

Section 384 of Division 4 of Tltle 16, Article 9 of the Callfornla Code of
Regulations is amended to read:

Article 9.
Enforcement, and-Discipline, and Uniform Standards for Substance-
Abusing Licensees

Section 384. Disciplinary Guidelines and Exceptions for Uniform Standards
Related to Substance-Abusing Licensees.

(a) Inreaching a decision on a disciplinary action under the Administrative
Procedure Act (Government Code Section 11400, et seq.), the board shall
consider the disciplinary guidelines entitled “Disciplinary Guidelines and Model
Disciplinary Orders” [revised October24,-2004 April 29, 2014] which are hereby
incorporated by reference. Deviation from these guidelines and orders, including
the standard terms of probation, is appropriate where the board in its sole
discretion determines that the facts of the particular case warrant such a
deviation -for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

(b) Notwithétahdinq'subsection (a), the board shall use the uniform standards for
substance-abusing licensees as provided in Section 384.1, without deviation, for
each individual determined to be a substance-abusinq licensee.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b}) and 1000-10, Business and Professions Code: (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2, and 315.4. :

Add Sectlon 384.1 to Division 4 of Title 16 of Article 9 of the California Code of
Regulatlons to read:

§384.1. Uniform Standards for Substance-Abusing Licensees.

- (a) If the conduct found fo be a violation involves drugs and/or alcohol, the
licensee shall be presumed to be a substance-abusing licensee for purposes of




section 315 of the Code. If the licensee does not rebut that presumption, then
the terms and conditions contained in the document entitled "Uniform Standards
Related to Substance-Abusing Licensees with Standard Language for
Probationary Orders”, new April 29, 2014, which are hereby incorporated by
reference, shall be used in any probationary order of the board affecting that
licensee.

(b) Nothing in this Section shall prohibit the board from imposing additional terms
or conditions of probation that are specific to a particular case or that are derived
from the board’s guidelines referenced in Section 384 in any order that the board
determines would provide greater public protection.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxuviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2, and 315.4.




Option No. 2 (Clinical Diagnostic) “Trigger” for When SB 1441 Uniform
Standards Apply

Board of Chiropractic Examiners
PROPOSED LANGUAGE

Section 384 Division 4 of Title 16, Article 9 of the California Code of Regulations
is amended to read: ‘

Article 9. Enforcement, and-Discipline, and Uniform Standards for
Substance-Abusing Licensees

Section 384. Disciplinary Guidelines and Exceptions for Uniform Standards
Related to Substance-Abusing Licensees.

In reaching a decision on a disciplinary action under the Administrative
Procedures Act (Government Code Section 11400 et seq.), the board shall
consider the disciplinary guidelines entitled Disciplinary Guidelines and Model
Disciplinary Orders” [revised October24,-2004 April 29, 2014] which are hereby
incorporated by reference. Deviation from these guidelines and orders, including
the standard terms of probation, is appropriate where the board, in its sole
discretion, determines that the facts of the particular case warrant such a
deviation - for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

However, neither the board nor an administrative law judge may impose any
conditions or terms of probation that are less restrictive than the uniform
standards related to substance abuse listed in Section 384.1. If a licensee has
not vet been identified as a substance-abusing licensee (for example, through
stipulation) in a case involving drugs or alcohol, a clinical diagnostic evaluation
shall be ordered and the remaining provisions of the Uniform Standards may, in
the discretion of the board, be made contingent upon a clinical diagnostic
evaluator's report that the individual is a substance-abusing licensee. The
clinical diagnostic evaluator’s report shall be submitted in its entirety to the board.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2, and 315.4.

Add Section 384.1 to Division 4 of Title 16 of Article 9 of the California Code of
Regulations to read:



§ 384. Uniform Standards for Substance-Abusing Licensees.

(a) If a licensee has been identified as a substance-abusing licensee as provided
in Section 384, then the terms and conditions contained in the document entitled
"Uniform Standards Related to Substance-Abusing Licensees with Standard
Language for Probationary Orders”, new April 29, 2014, which are hereby
incorporated by reference, shall be used in any probationary order of the board
affecting that licensee.

(b) Nothing in this Section shall prohibit the board from imposing additional terms
or conditions of probation that are specific to a particular case or that are derived
from the board’s quidelines referenced in Section 1018 in any order that the
board determines would provide greater public protection.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2, and 315.4.




Option 3 “Trigger” (Hearing) for When SB 1441 Uniform Standards Apply

Board of Chiropractic Examiners
PROPOSED LANGUAGE

Section 384 in Division 4 of Title 16, Article 9 of the California Code of
Regulations is amended to read: '

Article 9. Enforcement, and-Discipline, and Uniform Standards for
Substance-Abusing Licensees

Section 384. Disciplinary Guidelines and Exceptions for Uniform Standards
Related to Substance-Abusing Licensees.

(a) In reaching a decision on a disciplinary action under the Administrative
Procedures Act (Government Code Section 11400 et seq.), the board shall
consider the disciplinary guidelines entitled Disciplinary Guidelines and Model
Disciplinary Orders” [revised Oectober-24,-2004 April 29, 2014] which are hereby
incorporated by reference. Deviation from these guidelines and orders, including
the standard terms of probation, is appropriate where the board, in its sole
discretion, determines that the facts of the particular case warrant such a
deviation - for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

(b) Notwithstanding subsection (a), the board shall use the uniform standards for
substance-abusing licensees as provided in Section 384.1, without deviation, for
each individual determined to be a substance-abusing licensee.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2, and 315.4.

Add Section 384.1 to Division 4 of Title 16 of Article 9 of the California Code of
Regulations to read:

§ 384.1. Uniform Standards for Substance-Abusing Licensees.

(a) If after notice and hearing conducted in accordance with Chapter 5, Part. 1,
Division 3, Title 2 of the Government Code (commencing with sections 11500 et
seq.), the board finds that the evidence establishes that an individual is a
substance-abusing licensee, then the terms and conditions contained in the
document entitled "Uniform Standards Related to Substance-Abusing Licensees




with Standard Language for Probationary Orders,” new April 29, 2014, which are
hereby incorporated by reference, shall be used in any probationary order of the
board affecting that licensee.

(b) Nothing in this Section shall prohibit the board from imposing additional terms

.or conditions of probation that are specific to a particular case or that are derived
from the board’s guidelines referenced in Section 384 in any order that the board
determines would provide greater public protection.

Note: Authority cited: Sections 1000-4(b) and 1000-10, Business and Professions
Code (Chiropractic Initiative Act of California (Stats. 1923 p. 1xxxviii)) and
Business and Professions Code Sections 315, 315.2, and 315.4. Reference:
Sections 1000-4(b) and 1000-10, Business and Professions Code- (Chiropractic
Initiative Act of California, Stats. 1923, p. Ixxxviii) and Business and Professions
Code Sections 315, 315.2, and 315.4.
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#1 SENATE BILL 1441 REQUIREMENT

Specific requirements for a clinical diagnostic evaluation of the licensee, including, but not
limited to, required qualifications for the providers evaluating the licensee.

#1 Uniform Standard

If a healing arts board orders a licensee who is either in a diversion program or whose
license is on probation due to a substance abuse problem to undergo a clinical diagnosis
evaluation, the following applies:

1. The clinical diagnostic evaluation shall be conducted by a licensed practitioner who:

e holds a valid, unrestricted license, which includes scope of practice to conduct a
clinical diagnostic evaluation;

e has three (3) years experience in providing evaluations of health professionals
with substance abuse disorders; and,

e is approved by the board.
2. The clinical diagnostic evaluation shall be conducted in accordance with acceptable
professional standards for conducting substance abuse clinical diagnostic evaluations.

3. The clinical diagnostic evaluation report shall:

e setforth, in the evaluator's opinion, whether the licensee has a substance abuse
problem;

e set forth, in the evaluator’s opinion, whether the licensee is a threat to
himself/herseif or others; and,

o set forth, in the evaluator’s opinion, recommendations for substance abuse
treatment, practice restrictions, or other recommendations related to the licensee’s
rehabilitation and safe practice.

The evaluator shall not have a financial relationship, personal relationship, or business
relationship with the licensee within the last five years. The evaluator shall provide an
objective, unbiased, and independent evaluation.

If the evaluator determines during the evaluation process that a licensee is a threat to

himself/herself or others, the evaluator shall notify the board within 24 hours of such a
determination.
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For all evaluations, a final written report shall be provided to the board no later than ten (10)
days from the date the evaluator is assigned the matter unless the evaluator requests
additional information to complete the evaluation, not to exceed 30 days.

Page 5 0of 29
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#2 SENATE BILL 1441 REQUIREMENT

Specific requirements for the temporary removal of the licensee from practice, in order to
enable the licensee to undergo the clinical diagnostic evaluation described in subdivision (a)
and any treatment recommended by the evaluator described in subdivision (a) and approved
by the board, and specific criteria that the licensee must meet before being permitted to return
to practice on a full-time or part-time basis.

#2 Uniform Standard

The following practice restrictions apply to each licensee who undergoes a clinical
diagnostic evaluation:

1. The Board shall order the licensee to cease practice during the clinical diagnostic
evaluation pending the results of the clinical diagnostic evaluation and review by
the diversion program/board staff.

2. While awaiting the results of the clinical diagnostic evaluation required in Uniform
Standard #1, the licensee shall be randomly drug tested at least two (2) times per
week.

After reviewing the results of the clinical diagnostic evaluation, and the criteria below, a

diversion or probation manager shall determine, whether or not the licensee is safe to

return to either part-time or fulltime practice. However, no licensee shall be returned to
practice until he or she has at least 30 days of negative drug tests.

o the license type;

¢ the licensee’s history;

« the documented length of sobriety/time that has elapsed since substance use

e the scope and pattern of use;

« the treatment history;

« the licensee’s medical history and current medical condition;

e the nature,'duration and severity of substance abuse, and

e whether the licensee is a threat to himself/herself or the public.
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UNIFORM STANDARDS : April 2011

#3 SENATE BILL 1441 REQUIREMENT

Specific requirements that govern the ability of the licensing board to communicate with the
licensee’s employer about the licensee’s status or condition.

#3 Uniform Standard

If the licensee who is either in a board diversion program or whose license is on probation
has an employer, the licensee shall provide to the board the names, physical addresses,
mailing addresses, and telephone numbers of all employers and supervisors and shall give
specific, written consent that the licensee authorizes the board and the employers and
supervisors to communicate regarding the licensee’s work status, performance, and
monitoring.

Page 7 of 29




UNIFORM STANDARDS April 2011

#4 SENATE BILL 1441 REQUIREMENT

Standards governing all aspects of required testing, including, but not limited to, frequency
of testing, randomnicity, method of notice to the licensee, number of hours between the
provision of notice and the test, standards for specimen collectors, procedures used by
specimen collectors, the permissible locations of testing, whether the collection process
must be observed by the collector, backup testing requirements when the licensee is on
vacation or otherwise unavailable for local testing, requirements for the laboratory that
analyzes the specimens, and the required maximum timeframe from the test to the receipt
of the result of the test.

#4 Uniform Standard

The following standards shall govern all aspects of testing required to determine abstention
from alcohol and drugs for any person whose license is placed on probation orin a
diversion program due to substance use:

TESTING FREQUENCY SCHEDULE

A board may order a licensee to drug test at any time. Additionally, each licensee shall be
tested RANDOMLY in accordance with the schedule below:

Level Segments of Minimum Range of Number
Probation/Diversion of Random Tests
I Year 1 52-104 per year
I Year 2+ 36-104 per year

*The minimum range of 36-104 tests identified in level Il, is for the second year of
probation or diversion, and each year thereafter, up to five (5) years. Thereafter,
administration of one (1) time per month if there have been no positive drug tests in the
previous five (5) consecutive years of probation or diversion.

Nothing precludes a board from increasing the number of random tests for any reason.
Any board who finds or has suspicion that a licensee has committed a violation of a
board’s testing program or who has committed a Major Violation, as identified in Uniform
Standard 10, may reestablish the testing cycle by placing that licensee at the beginning of
level I, in addition to any other disciplinary action that may be pursued.

EXCEPTIONS TO TESTING FREQUENCY SCHEDULE

-I. PREVIOUS TESTING/SOBRIETY _
In cases where a board has evidence that a licensee has participated in a treatment
or monitoring program requiring random testing, prior to being subject to testing by
the board, the board may give consideration to that testing in altering the testing

Page 8 0of 29



UNIFORM STANDARDS April 2011

.

frequency schedule so that it is equivalent to this standard.

. VIOLATION(S) OUTSIDE OF EMPLOYMENT

An individual whose license is placed on probation for a single conviction or incident
or two convictions or incidents, spanning greater than seven years from each other,

where those violations did not occur at work or while on the licensee’s way to work, .
where alcohol or drugs were a contributing factor, may bypass level | and participate
in level Il of the testing frequency schedule.

NOT EMPLOYED IN HEALTH CARE FIELD

A board may reduce testing frequency to a minimum of 12 times per year for any
person who is not practicing OR working in any health care field. If a reduced
testing frequency schedule is established for this reason, and if a licensee wants to
return to practice or work in a health care field, the licensee shall notify and secure
the approval of the licensee’s board. Prior to returning to any health care
employment, the licensee shall be subject to level | testing frequency for at least 60
days. At such time the person returns to employment (in a health care field), if the
licensee has not previously met the level | frequency standard, the licensee shall be
subject to completing a full year at level | of the testing frequency schedule,
otherwise level Il testing shall be in effect.

. TOLLING

A board may postpone all testing for any person whose probation or diversion is
placed in a tolling status if the overall length of the probationary or diversion period is
also tolled. A licensee shall notify the board upon the licensee’s return to California
and shall be subject to testing as provided in this standard. If the licensee returns to
employment in a health care field, and has not previously met the level | frequency
standard, the licensee shall be subject to completing a full year at level | of the
testing frequency schedule, otherwise level I testing shall be in effect.

SUBSTANCE USE DISORDER NOT DIAGNOSED

In cases where no current substance use disorder diagnosis is made, a lesser
period of monitoring and toxicology screening may be adopted by the board, but not
to be less than 24 times per year.

OTHER DRUG STANDARDS

Drug testing may be required on ény day, including weekends and holidays.

The scheduling of drug tests shall be done on a random basis, preferably by a computer
program, so that a licensee can make no reasonable assumption of when he/she will be
tested again. Boards should be prepared to report data to support back-to-back testing
as well as, numerous different intervals of testing.

Licensees shall be required to make daily contact to determine if drug testing is
required.
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Licensees shall be drug tested on the date of notification as directed by the board.

Specimen collectors must either be certified by the Drug and Alcohol Testing Industry
Association or have completed the training required to serve as a collector for the U.S.
Department of Transportation.

Specimen collectors shall adhere to the current U.S. Department of Transportation
Specimen Collection Guidelines.

Testing locations shall comply with the Urine Specimen Collection Guidelines published
by the U.S. Department of Transportation, regardless of the type of test administered.

Collection of specimens shall be observed.

Prior to vacation or absence, alternative drug testing location(s) must be approved by
the board.

Laboratories shall be certified and accredited by the U.S. Department of Health and
Human Services.

A collection site must submit a specimen to the laboratory within one (1) business day
of receipt. A chain of custody shall be used on all specimens. The laboratory shall
process results and provide legally defensible test results within seven (7) days of
receipt of the specimen. The appropriate board will be notified of non-negative test
results within one (1) business day and will be notified of negative test results within
seven (7) business days.

A board may use other testing methods in place of, or to supplement biological fluid
testing, if the alternate testing method is appropriate.

PETITIONS FOR REINSTATEMENT

Nothing herein shall limit a board’s authority to reduce or eliminate the standards
specified herein pursuant to a petition for reinstatement or reduction of penalty filed
pursuant to Government Code section 11522 or statutes applicable to the board that
contains different provisions for reinstatement or reduction of penalty.

OUTCOMES AND AMENDMENTS

For purposes of measuring outcomes and effectiveness, each board shall collect and
report historical and post implementation data as follows:

Historical Data - Two Years Prior to Implementation of Standard

Each board should collect the following historical data (as available), for a period of two
years, prior to implementation of this standard, for each person subject to testing for
banned substances, who has 1) tested positive for a banned substance, 2) failed to

Page 10 of 29



UNIFORM STANDARDS : April 2011

appear or call in, for testing on more than three occasions, 3) failed to pay testing costs,
or 4) a person who has given a dilute or invalid specimen.

Post Implementation Data- Three Years

Each board should collect the following data annually, for a period of three years, for
every probationer and diversion participant subject to testing for banned substances,
following the implementation of this standard.

Data Collection
The data to be collected shaII be reported to the Department of Consumer Affairs and
the Legislature, upon request, and shall include, but may not be limited to:

Probationer/Diversion Participant Unique Identifier

License Type

Probation/Diversion Effective Date

General Range of Testing Frequency by/for Each Probationer/Diversion Participant
Dates Testing Requested

Dates Tested

Identify the Entity that Performed Each Test

Dates Tested Positive

Dates Contractor (if applicable) was informed of Positive Test
Dates Board was informed of Positive Test

Dates of Questionable Tests (e.g. dilute, high levels)

Date Contractor Notified Board of Questionable Test

Identify Substances Detected or Questionably Detected
Dates Failed to Appear

Date Contractor Notified Board of Failed to Appear

Dates Failed to Call In for Testing

Date Contractor Notified Board of Failed to Call In for Testing
Dates Failed to Pay for Testing ‘

Date(s) Removed/Suspended from Practice (identify which)
Final Outcome and Effective Date (if applicable)
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#5 SENATE BILL 1441 REQUIREMENT

Standards governing all aspects of group meeting attendance requirements, including, but
not limited to, required qualifications for group meeting facilitators, frequency of required
meeting attendance, and methods of documenting and reporting attendance or
nonattendance by licensees.

#5 Uniform Standard

If a board requires a licensee to participate in group support meetings, the following shall

apply:

When determmlng the frequency of required group meeting attendance the board shall
give consideration to the following:

the licensee’s history;

the documented length of sobriety/time that has elapsed since substance use;
the recommendation of the clinical evaluator; |

the scope and pattern of use;

the licensee’s treatment history; and,

the nature, duration, and severity of substance abuse.

Group Meeting Facilitator Qualifications and Requirements:

1. The meéting facilitator must have a minimum of three (3) years experience in the
treatment and rehabilitation of substance abuse, and shali be licensed or certified by
the state or other nationally certified organizations.

2. The meeting facilitator must not have a financial relationship, personal relationship,
or business relationship with the licensee within the last year.

3. The group meeting facilitator shall provide to the board a signed document showing
the licensee’s name, the group name, the date and location of the meeting, the
licensee’s atitendance, and the licensee’s level of participation and progress.

4. The facilitator shall report any unexcused absence within 24 hours.
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#6 SENATE BILL 1441 REQUIREMENT

Standards used in determining whether inpatient, outpatient, or other type of treatment is
necessary. ’

#6 Uniform Standard

In determining whether inpatient, outpatient, or other type of tfreatment is necessary, the
board shall consider the following criteria:

recommendation of the ;:Iinical diagnostic evaluation pursuant to Uniform Standard #1;
license type;

licensee’s history;

documented length of sobriety/time that has elapsed since subétance abuse;

scope and pattern of substance use;

licensee’s treatment history;

licensee’s medical history and current medical condition;

nature, duration, and severity of substance abuse, and

threat to himself/herse!f or the public.
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#7 SENATE BILL 1441 REQUIREMENT

Worksite monitoring requirements and standards, including, but not limited to, required
qualifications of worksite monitors, required methods of monitoring by worksite monitors,
and required reporting by worksite monitors.

#7 Uniform Standard

A board may require the use of worksite monitors. If a board determines that a worksite
monitor is necessary for a particular licensee, the worksite monitor shall meet the following
requirements to be considered for approval by the board.

1.

The worksite monitor shall not have financial, personal, or familial relationship with
the licensee, or other relationship that could reasonably be expected to compromise
the ability of the monitor to render impartial and unbiased reports to the board. Ifitis
impractical for anyone but the licensee’s employer to serve as the worksite monitor,
this requirement may be waived by the board; however, under no circumstances
shall a licensee’s worksite monitor be an employee of the licensee.

The worksite monitor's license scope of practice shall include the scope of practice
of the licensee that is being monitored, be another health care professional if no
monitor with like practice is available, or, as approved by the board, be a personin a
position of authority who is capable of monitoring the licensee at work.

If the worksite monitor is a licensed healthcare professional he or she shall have an
active unrestricted license, with no disciplinary action within the last five (5) years.

The worksite monitor shall sign an affirmation that he or she has reviewed the terms
and conditions of the licensee’s disciplinary order and/or contract and agrees to
monitor the licensee as set forth by the board.

The worksite monitor must adhere to the following required methods of monitoring
the licensee: ‘ '

a) Have face-to-face contact with the licensee in the work environment on a
frequent basis as determined by the board, at least once per week.

b) Interview other staff in the office regarding the licensee’s behavior, if
applicable.

c) Review the licensee’s work attendance.
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Reporting by the worksite monitor to the board shall be as follows:

1. Any suspected substance abuse must be verbally reported to the board and the
licensee’s employer within one (1) business day of occurrence. If occurrence is not
during the board’s normal business hours the verbal report must be within one (1)
hour of the next business day. A written report shall be submitted to the board
within 48 hours of occurrence.

2. The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include:

o the ‘Iicensee’s name;,
e license number,
¢ worksite monitor's name and signature;
» worksite monitor’s license number;
¢ worksite location(s);
¢ dates licensee had face-to-face contact with monitor;
) étaff interviewed, if applicable;
e attendance report;
e any change in behavior and/or personal habits;
\ e any indicators that can lead to suspected substance abuse.

The licensee shall complete the required consent forms and sign an agreement with the
; worksite monitor and the board to allow the board to communicate with the worksite monitor.
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#8 SENATE BILL 1441 REQUIREMENT

Procedures to be followed when a licensee tests positive for a banned substance.

#8 Uniform Standard

When a licensee tests positive for a banned substance:
1. The board shall order the licensee to cease practice;
2. The board shall contact the licensee and instruct the licensee to leave work; and

3. The board shall notify the licensee’s employer, if any, and worksite monitor, if any, that
the licensee may not work.

Théreafter, the board should determine whether the positive drug test is in fact evidence of
prohibited use. If so, proceed to Standard #9. If not, the board shall immediately lift the cease
practice order.

In determining whether the positive test is evidence of prohibited use, the board should, as
applicable:

1. Consult the specimen collector and the laboratory;
2. Communicate with the licensee and/or any physician who is treating the licensee; and

3. Communicate with any treatment provider, including group facilitator/s.
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#9 SENATE BILL 1441 REQUIREMENT

Procedures to be followed when a licensee is confirmed to have ingested a banned
substance.

#9 Uniform Standard

When a board confirms that a positive drug test is evidence of use of a prohibited substance,
the licensee has committed a major violation, as defined in Uniform Standard #10 and the
board shall impose the consequences set forth in Uniform Standard #10.
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#10 SENATE BILL 1441 REQUIREMENT

Specific consequences for major and minor violations. In particular, the committee shall
consider the use of a “deferred prosecution” stipulation described in Section 1000 of the
Penal Code, in which the licensee admits to self-abuse of drugs or alcohol and surrenders
his or her license. That agreement is deferred by the agency until or unless licensee
commits a major violation, in which case it is revived and license is surrendered.

#10 Uniform Standard

Major Violations include, but are not limited to:

1.

2.

Failure to complete a board-ordered program;

Failure to uhdergo a required clinical diagnostic evaluation;
Multiple minor violations;

Treating patients while uhder the influence of drugs/alcohol;

Any drug/alcohol related act which would constitute a violation of the practice act or
state/federal laws;

Failure to obtain biological testing for substance abuse;

Testing positive and confirmation for substance abuse pursuant to Uniform Standard
#9;

Knowingly using, making, altering or possessing any object or product in such a way
as to defraud a drug test designed to detect the presence of alcohol or a controlled
substance.

Consequences for a major violation include, but are not limited to:

1.

Licensee will be ordered to cease practice.
a) the licensee must undergo a new clinical diagnostic evaluation, and

b) the licensee must test negative for at least a month of continuous drug testing
before being allowed to go back to work.

2. Termination of a contract/agreement.

3. Referral for disciplinary action, such as suspension, revocation, or other action as

determined by the board.
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Minor Violations include, but are not limited to:

1. Untimely receipt of required documentation;

2. Unexcused non-attendance at group meetings;
3. Failure to contact a monitor when required,;

4. Any other violations that do not present an immediate threat to the violator or to the
public. '

Consequences for minor violations include, but are not limited to:
1. Removal from practice;
2. Practice limitations;
3. Required supervision;
4. Increased documentation;
5. Issuance of citation and fine or a warning notice;
6. Required re-evaluation/testing;

7. Other action as determined by the board.
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~ #11 SENATE BILL 1441 REQUIREMENT

Criteria that a licensee must meet in order to petition for return to practice on a full time
basis.

#11 Uniform Standard

“Petition” as used in this standard is an informal request as opposed to a “Petition
for Modification” under the Administrative Procedure Act.

The licensee shall meet the following criteria before submitting a request (petition) to return
to full time practice:

1. Demonstrated sustained compliance with current recovery program.

2. Demonstrated the ability to practice safely as evidenced by current work site reports,
evaluations, and any other information relating to the licensee’s substance abuse.

3. Negative drug screening reports for at least six (6) months, two (2) positive worksite

monitor reports, and complete compliance with other terms and conditions of the
program.
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#12 SENATE BILL 1441 REQUIREMENT

Criteria that a licensee must meet in order to petition for reinstatement of a full and
unrestricted license. :

#12 Uniform Standard

“Petition for Reinstatement” as used in this standard is an informal request (petition)
as opposed to a “Petition for Reinstatement” under the Administrative Procedure
Act.

The licensee must meet the following criteria to request (petition) for a full and unrestricted
license.

1. Demonstrated sustained compliance with the terms of the disciplinary order, if
applicable.

2. Demonstrated successful completion of recovery program, if required.

3. Demonstrated a consistent and sustained participation in activities that promote and
support their recovery including, but not limited to, ongoing support meetings,
therapy, counseling, relapse prevention plan, and community activities.

4. Demonstrated that he or she is able to practice safely.

5. Continuous sobriety for three (3) to five (5) years.
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#13 SENATE BILL 1441 REQUIREMENT

~ If a board uses a private-sector vendor that provides diversion services, (1) standards for
immediate reporting by the vendor to the board of any and all noncompliance with process
for providers or contractors that provide diversion services, including, but not limited to,
specimen collectors, group meeting facilitators, and worksite monitors; (3) standards
requiring the vendor to disapprove and discontinue the use of providers or contractors that
fail to provide effective or timely diversion services; and (4) standards for a licensee's
termination from the program and referral to enforcement.

#13 Uniform Standard

1. A vendor must report to the board any major violation, as defined in Uniform Standard
#10, within one (1) business day. A vendor must report to the board any minor
violation, as defined in Uniform Standard #10, within five (5) business days.

2. Avendor's approval process for providers or contractors that provide diversion services,
including, but not limited to, specimen collectors, group meeting facilitators, and
worksite monitors is as follows:

(a) Specimen Collectors:

(1) The provider or subcontractor shall possess all the materials, equipment,.and
technical expertise necessary in order to test every licensee for which he or
she is responsible on any day of the week.

(2) The provider or subcontractor shall be able to sciéntiﬁcally test for urine,
blood, and hair specimens for the detection of alcohol, illegal, and controlled
substances.

(3) The provider or subcontractor must provide collection sites that are located in
areas throughout California. '

(4) The provider or subcontractor must have an automated 24-hour toll-free
telephone system and/or a secure on-line computer database that allows the
participant to check in daily for drug testing.

(5) The provider or subcontractor must have or be subcontracted with operating
collection sites that are engaged in the business of collecting urine, blood,
and hair follicle specimens for the testing of drugs and alcohol within the State
of California. \

(6) The provider or subcontractor must have a secure, HIPAA compliant, website

- or computer system to allow staff access to drug test results and compliance
reporting information that is available 24 hours aday.

Page 22 0f 29



UNIFORM STANDARDS April 2011

(7) The provider or subcontractor shall employ or contract with toxicologists that are
licensed physicians and have knowledge of substance abuse disorders and the
appropriate medical training to interpret and evaluate laboratory drug test results,
medical histories, and any other information relevant to biomedical information.

(8) A toxicology screen will not be considered negative if a positive result is obtained
while practicing, even if the practitioner holds a valid prescription for the
substance.

(9) Must undergo training as specified in Uniform Standard #4 (6).

(b) Group Meeting Facilitators:

A group meeting facilitator for any support group meeting:

(1) must have a minimum of three (3) years experience in the treatment and
rehabilitation of substance abuse;

(2) must be licensed or certified by the state or other nationally certified organization;

(3) must not have a financial relationship, personal relationship, or business
relationship with the licensee within the last year;

(4) shall report any unexcused absence within 24 hours to the board, and,
(5) shall provide to the board a signed document showing the licensee’s name, the

group name, the date and Iocat‘ionb of the meeting, the licensee’s attendance, and
the licensee’s level of participation and progress.

(c) Work Site Monitors:

The worksite monitor must meet the following qualifications:

(1) Shall not have financial, personal, or familial relationship with the licensee, or
other relationship that could reasonably be expected to compromise the ability of
the monitor to render impartial and unbiased reports to the board. Ifitis
impractical for anyone but the licensee’s employer to serve as the worksite
monitor, this requirement may be waived by the board; however, under no
circumstances shall a licensee’s worksite monitor be an employee of the
licensee. ) :

(2) The monitor’s licensure scope of practice shall include the scope of practice of
the licensee that is being monitored, be another health care professional if no
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monitor with like practice is available, or, as approved by the board, be a person
in a position of authority who is capable of monitoring the licensee at work.

(3) Shall have an active unrestricted license, with no disciplinary action within the
last five (5) years.

(4) Shall sign an affirmation that he or she has reviewed the terms and conditions of
the licensee’s disciplinary order and/or contract and agrees to monitor the
licensee as set forth by the board.

2. The worksite monitor must adhere to the following required methods of monitoring
the licensee: ‘

a) Have face-to-face contact with the licensee in the work environment on a
frequent basis as determined by the board, at least once per week.

b) Interview other staffin the office regarding the licensee’s behavior, if applicable.
¢) Review the licensee’s work attendance.

3. Any suspected substance abuse must be verbally reported to the contractor, the
board, and the licensee’s employer within one (1) business day of occurrence. If
occurrence is not during the board’s normal business hours the verbal report must
be within one (1) hour of the next business day. A written report shall be submitted
to the board within 48 hours of occurrence.

4. The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include:

the licensee’s name;

e license number,

-b worksite monitor's name and signature;

'« worksite monitor’s license number;

¢ worksite location(s);

e dates licensee had face-to-face contact with monitor;
o staff interviewed, if applicable;

e attendance report;

e any change in behavior and/or personal habits;
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e any indicators that can lead to suspected substance abuse.

(d) Treatment Providers

Treatment facility staff and services must have:

(1) Licensure and/or accreditation by appropriate regulatory agencies;

(2) Sufficient resources available to adequately evaluate the physical and mental
needs of the client, provide for safe detoxification, and manage any medical

emergency;

(3) Professional staff who are competent and experienced members of the clinical
staff; '

(4) Treatment planning involving a multidisciplinary approach and specific aftercare
plans; '

(5) Means to provide treatment/progress documentation to the provider.

(e) General Vendor Requirements

The vendor shall disapprove and discontinue the use of providers or contractors
that fail to provide effective or timely diversion services as follows:

(1) The vendor is fully responsible for the acts and omissions of its subcontractors
and of persons either directly or indirectly employed by any of them. No
subcontract shall relieve the vendor of its responsibilities and obligations. All
state policies, guidelines, and requirements apply to all subcontractors.

(2) If a subcontractor fails to provide effective or timely services as listed above, but
not limited to any other subcontracted services, the vendor will terminate services
of said contractor within 30 business days of notification of failure to provide
adequate services.

(3) The vendor shall notify the appropriate board within five (5) business days of
termination of said subcontractor.
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#14 SENATE BILL 1441 REQUIREMENT

If a board uses a private-sector vendor that provides diversion services, the extent to which
licensee participation in that program shall be kept confidential from the public.

#14 Uniform Standard

The board shall disclose the following information to the public for licensees who are
participating in a board monitoring/diversion program regardless of whether the licensee is
a self-referral or a board referral. However, the disclosure shall not contain information that
the restrictions are a result of the licensee’s participation in a diversion program.

e Licensee’s name;

¢ Whether the licensee’s practice is restricted, or the license is on inactive status;

e A detailed description of any restriction imposed.
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#15 SENATE BILL 1441 REQUIREMENT

If a board uses a private-sector vendor that provides diversion services, a schedule for
external independent audits of the vendor’s performance in adhering to the standards
adopted by the committee.

#15 Uniform Standard

1.

If a board uses a private-sector vendor to provide monitoring services for its
licensees, an external independent audit must be conducted at least once every
three (3) years by a qualified, independent reviewer or review team from outside the
department with no real or apparent conflict of interest with the vendor providing the
monitoring services. In addition, the reviewer shall not be a part of or under the
control of the board. The independent reviewer or review team must consist of
individuals who are competent in the professional practice of internal auditing and
assessment processes and qualified to perform audits of monitoring programs.

The audit must assess the vendor’s performance in adhering to the uniform
standards established by the board. The reviewer must provide a report of their
findings to the board by June 30 of each three (3) year cycle. The report shall
identify any material inadequacies, deficiencies, irregularities, or other non-
compliance with the terms of the vendor’s monitoring services that would interfere
with the board’s mandate of public protection.

N

3. The board and the department shall respond to the findings in the audit report.
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#16 SENATE BILL 1441 Reguirement

Measurable criteria and standards to determine whether each board’s method of dealing
with substance-abusing licensees protects patients from harm and is effective in assisting
its licensees in recovering from substance abuse in the long term.

#16 Uniform Standard

Each board shall report the following information on a yearly basis to the Department of
Consumer Affairs and the Legislature as it relates to licensees with substance abuse
problems who are either in a board probation and/or diversion program.

e Number of intakes into a diversion program

¢ Number of probationers whose conduct was related to a substance abuse problem

o Number of referrals for treatment programs

o Number of relapses (break in sobriety)

o Number of cease practice orders/license in-activations '

¢ Number of suspensions

e Number terminated from program for noncompliance

o Number of successful completions based on uniform standards

¢ Number of major violations; nature of violation and action taken

e Number of licensees who successfully returned to practice

e Number of patients harmed while in diversion
The above information shall be further broken down for each licensing category, specific
substance abuse problem (i.e. cocaine, alcohol, Demerol etc.), whether the licensee is in a
diversion program and/or probation program.
If the data indicates that licensees in specific licensing categories or with specific substance
abuse problems have either a higher or lower probability of success, that information shall
be taken into account when determining the success of a program. It may also be used to

determine the risk factor when a board is determining whether a license should be revoked
or placed on probation.
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The board shall use the following criteria to determine if its program protects patients from
harm and is effective in assisting its licensees in recovering from substance abuse in the
long term.

¢ Atleast 100 percent of licensees who either entered a diversion program or whose
license was placed on probation as a result of a substance abuse problem
successfully completed either the program or the probation, or had their license to
practice revoked or surrendered on a timely basis based on noncompliance of those
programs.

e Atleast 75 percent of licensees who successfully completed a diversion program or
probation did not have any substantiated complaints related to substance abuse for
at least five (5) years after completion.
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