STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

Board of Chiropractic Examiners
2525 Natomas Park Drive, Suite 260

Sacramento, California 95833-2931

Telephone (916) 263-5355 FAX (916) 263-5369

CA Relay Service TT/TDD (800) 735-2929

Consumer Complaint Hotline (866) 543-1311
http://www.chiro.ca.gov

NOTICE OF PUBLIC MEETING

Notice is hereby given that a meeting of the Enforcement Committee of the Board of Chiropractic Examiners
will be held as follows:

March 27, 2008
Upon Conclusion of the Legislative Committee Meeting
Hearing Room
400 R Street, Room 101
Sacramento, CA 95814
AGENDA '

CALL TO ORDER

Approval of Minutes
January 10, 2008

Discussion and Possible Action:
e Expert Withess Manual

e Expert Witness Qualifications
Discussion and Possible Action:

s Special Investigator Proposal
Discussion:

e Scope of Radiography in the Chiropractic Practice

PUBLIC COMMENT
NEW BUSINESS - Future Agenda ltems
ADJOURNMENT
ENFORCEMENT COMMITTEE

Hugh Lubkin, D.C., Chair
Francesco Columbu, D.C.

S S S A i S Y S - A SR,

Aquorum of the Board may be present at the Committee meeting. However, Board members who are not on the committee may observe, butmay
not participate or vote. Public comments will be taken on agenda items at the time the specific item is raised. The Committee may take action on
any item listed on the agenda, unless listed as informational only. All times are approximate and subject to change. Agenda items may be taken
out of order to accommodate speakers and to maintain a quorum. The meeting may be cancelled without notice. For verification of the meeting,
call (916) 263-5355 or access the Board’s Web Site at www.chiro.ca.gov.

The meeting is accessible to the physically disabled. If a person needs disability-related accommodations or modifications in order to participate in
the meeting, please make a request no later than five working days before the meeting to the Board by contacting Marlene Valencia at (916) 263-
5355 ext. 5363 or sending a written request to that person at the Board of Chiropractic Examiners, 2525 Natomas Park Drive, Suite 260,
Sacramento, CA 95833. Requests for further information should be directed to Ms. Valencia at the same address and telephone number.



http:www.chiro.ca.gov
https://www.chiro.ca.gov/
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Committee Members Present
Hugh Lubkin, D.C., Chair
Francesco Columbu, D.C.

Staff Present ;
Brian Stiger, Executlveé i
LaVonne Powell Se

Dr. Lubkin explained the purpose and need for the Letter of Admonishment and suggested minor

edits to the proposed language.

Mr. Stiger stated this is an important enforcement tool for Board Staff and requested that the

committee adopt the proposed language.

Bill Howe, CCA, congratulated the Board for taking steps to improve enforcement. He requested
that CCA have the opportunity to provide written comments and had several clarifying questions.


http:www.chiro.ca.gov

Mr. Stiger stated that this proposal would move through the regulatory process, which provides an
opportunity for written comments.

Dr. Charles Davis, D.C., ICAC, spoke in support of this proposal.
DR. COLUMBU MOVED TO ADOPT THE PROPOSED REGULATORY LANGUAGE FOR THE

LETTER OF ADMONISHMENT. DR. LUBKIN SECONDED THE MOTION: VOTE 2-0. MOTION
CARRIED.

Draft Regulations re Cite and Fine

Dr. Lubkin explained the need and purpose of this proposal,
proposed language.

Dr. Charles Davis, D.C., ICAC, asked what happens
laws. Mr. Stiger stated the Board uses the philost
citations may lead to the filing of an accusation.

wo;k through the
Board meeting.

Qi
Roger Calton, Attorney,‘concurred with Ms. Powell’'s suggestion and provided copies of his
suggestions to the committee members and Board staff. Mr. Calton suggested that a conflict of
interest be included in the guidelines or in a separate selection document.

Bill Howe, CCA, expressed support for this project and he provided suggestions for selecting expert
reviewers. He wanted to make sure that staff could not withhold relevant information to the expert
witness. He expressed concern about conflict of interest issues.

Dr. Charles Davis, ICAC, suggested that Mr. Stiger establish guidelines for staff to use in reviewing
complaints. Dr. Davis expressed conflict of interest issues pertaining to the expert withesses.



Mr. Stiger expressed his concern to the committee of a perceived move to impose restraints and

guidelines on current staff. He stated that these constraints impair the ability of the staff to conduct

its business in an efficient and effective manner.

Dr. Lubkin adjourned the meeting at 9:45 a.m.
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Section |

INTRODUCTION

The California Board of Chiropractic Examiners (“Board”) is an administrative
agency created by the Chiropractic Initiative Act of 1922, The Board’s mission is to protect
California consumers from the fraudulent, negligent, orlncompetent practice of chiropractic
care. The Board is responsible for investigations of and di gibline of chiropractors for
unprofessional conduct. Your role as an expert reviewer i$ extremely important, first in
identifying whether a deviation from the standard of caﬁé f %opractlc or unprofessional
- conduct has occurred and secondly in serving as an expert wrtpess at any hearing that

may result from your expert assessment. A o f%«gf
ﬁ ,ﬁ

& you, t@fffthe admlnlsfratlve disciplinary

The purpose of this booklet is to mtroduc pe
m

process against chiropractors and to define for%y he e expectations of the Board with
respect to the expert review you have been asked éérowde your responsibilities, your
legal protection, and your compensat‘?%‘f@gfor your reVlew and, where necessary, your
testimony. , %?Q% . ’?‘*@g %% é;ﬁ;gh
) «g fy%! ‘r
. @g;} (ng/ é%%%%

perhaps the only stage yquéW1lly be&prowdedg;wuh the complaint, patient records and certain
other information, inclugi hg yi t\ﬁ» rviews WItéh&patlents subsequent treating chiropractors
or other Ilcensed heal LG :

e Wi

;%*ldﬂ Slsmother r witnesses, and any statements of the
tof the mves‘uga’uon You will NOT be provided a copy of

r‘% oard expert reviewer in order to avoid the appearance of
L“ be asked on the basis of your review of the

.

% ri&
You are nc?t%‘ w§I¥< q&}%nor should you try, to determine what discipline should be
imposed upon the subject chiropractor. Your opinion must be based solely upon the
information provided to you by the Board; however, whenever possible you should refer to
chiropractic texts and other authoritative reference materials that help define accepted
standards. The opinion should be based upon your knowledge of the standard of care,
based upon your education, training and experience and not upon the manner in which

you personally practice chiropractic care.

the subject chlrgg,_xractor to t patlent or patients mvolved

If you have had prior knowledge of the subject chiropractor or if you feel you cannot
be objective in your assessment for any other reason, please immediately contact the
Board representative who sent you the materials. Also, if you are in need of any additional

documents or the records given to you appear incomplete, please contact the Board



representative who will attempt to resolve the issue.

In some cases, you will be required to testify in person as to your opinions in
administrative hearings held before an administrative law judge and be subject to
cross-examination by respondent regarding your opinions. In these instances, you
will be considered an expert witness and will be required to make time to meet with
the Deputy Attorney General (DAG) assigned to prosecute the matter in advance of
the hearing in order to prepare for the hearing.

The California Board of Chiropractic Examiners vegydmuch appreciates your
cooperation in lending your expertise and experience to aCC@mphsh this important work.
The Board recognizes you play a vital role and your oqugc,;}r %g,eﬁormance will reflect well
on the Board and the profession. «‘é’ ;-f,:é‘

‘ ﬁz

Sy,

Board of Chlrop ﬁactlc Examm%&rs




Section Il

DEFINITI‘ONS

There are a few terms used throughout this guide that have specnflc legal meaning.
These are as follows:

“Negligence” is the failure to exercise the level of skill, knowledge and care in
diagnosis and treatment that other reasonably careful chirop }j}actors would possess and
" use in similar circumstances.1 ?? /f

;{;ﬁ

If a chiropractor is a specialist, then “negligence” is
skill, knowledge, and care in dlagn03|s and treater ;
- chiropractic specialists (in the same spemalty) Wwould possess and Ctsg’e;;n similar

w

0
circumstances.2 »}jf vk ﬁ%ﬁ .
. “”i{%;%; {%{g&

Under California law, a “single act ofn gllgence do;
i é«
discipline of a professional license, how%ver ;epeate

M’, ée@q&;!;&; o

constitute grounds for d|SC|pI|ne of a pr@?ﬁessmnalg}!lcens»
k gk 8 Vvi"’\

éf‘ﬁ%ﬁ Uy

{e
|ce” isa term used in evaluatlng the

a h%standard of care requires that the
ﬁf(nowledge and care ordinarily possessed by
%%under similar circumstances.s
vim
E;,eme departure from the standard of care.4

e %p“ fessn

Jﬁw absence of qualification, ability or fitness to perform a
% Incompetence is distinguishable from negligence in that
one may be competent*or capable of performing a given duty but was negligent in
performing that duty. Thus, a single act of negligence may be attributable to
remissness in discharging known duties, rather than incompetence respecting the
proper performance.s '

1 California Civil Jury Instructions CACI 501, 2003.

2 California Civil Jury Instructions CACI 502, 2003.

3 Barris v. County of Los Angeles. 20 Cal4® 101, 83 Cal Rptr.2d 145 ( 1999).

4 Kearl. V. Board of Medical Quality Assurance, 189 Cal.App3d 1040 (1986); City of Santa Barbara v. Superior Court,
41 Cal4™ 747, 62 Cal Rptr3d 527 (2007).

5 Kearl.



http:Cal.Rptr.2d

“Scope of Practice” refers to the range of services that can be provided by a
chiropractor under the Chiropractic Initiative Act. The scope of practice is found in
Sections 7 and 16 of the Initiative Act, Section 302 and 306 of the regulations, and in
several California court decisions.

«Administrative Procedure Act” is the Cahfornla Iaw that governs all Board
disciplinary cases against a chiropractor.

«Administrative Law Judge” or “ALJ” presides at all administrative hearings before
the Board. ;

@gresents the Board’s
cases. DAGs are

m

“Deputy Attorney General” or “DAG” is the attorney th ;l%
Executive Officer who is the “complainant” in all dlsCImeary

&

employed by the Callfornla Attorney Generals Office




Section Il
GUIDELINES FOR EXPERT REVIEWERS

TEN MOST ASKED QUESTIONS

1. Will | have to testify?

yand a stipulated agreement
is not reached, you will be called upon to provide expe testlmony before an ALJ.

m~

Possibly. Ifthe case is submitted for disciplinary actio %
However, the majority of cases are settled before a hearrng IS %}4
Lo ‘q

2. How much will | be paid?

The expertispaid$ o
day for testimony at an administrative hearlng
expenses you may incur, (i.e., parkmg/;r
state law.

following receipt of YOUFE?@!@J!,LHQ for serwces rewéi:l-ered Incomplete forms will delay payment
so be sure to provrde y”o’@%ﬁta’e;payeréﬁ tlflcatlon number and signature. It is also

e Payee Data Record form that is required by the IRS and return it

a,g.\ &

with the stater %e;h@; S
w‘&

, either the Attorney Generals Office our outside counsel in
the event of the conflict wrth the Attorney Generals Office will represent you.

5. Should |l do research?

Yes, you should consult chiropractic texts and other authoritative reference
materials that help define accepted standards and are encouraged to do so. However, itis
important that you do not attempt to conduct your own investigation of the facts in the
case. '



6. How soon do | need to complete the review and provide an opinion?

Generally, you are allowed 30 days. However, this varies depending on the volume
and complexity of the case. In a complicated case involving multiple patients, your review
could extend beyond our 30-day time frame. Keep in mind that the chiropractor you are
reviewing will continue to see patients until a determination is made by the Board. If this
chiropractor poses a danger to patients, it is vital that you provide your opinion
expeditiously so that the Board can move rapidly to protect the public.

7. Who will see my report? ;f;;;@

ﬂﬁ&

,gz?f fyour report as a part of
ne caseé@goes to a hearing, your

The Subject chiropractor will be provided with a
legal discovery if an accusation is filed. In addition, iff|
report may be introduced into evidence. 4y

8. Can you give me a copy of a sample rep
Yes, please see Section V.

9. What is the difference between neg |v7‘ ehice
“’:«;ﬁééz

)
See Definitions Sect n«for. full ex I"
p&%g?f p

departure fro% ustandardqof,
chiropractorsdfythe sam@’g@g S|m|s

INSTRUCT @%S

a
A. Ensure that T g‘}} ’%

~ confidential and‘fé"ecure

B. Look at the case and determine if there is any reason you cannot provide an
opinion because of a professional or personal relationship with any subject, witness
or patient.

C. If for any reason you determine that you cannot complete the review or provide an

opinion, please let us know immediately and the case will be reassigned.

D. Kéep track of dates and hours spent reviewing.



E. Do not mark on the copy of the records provided to you.
F. Do not contact the Subject or patients.

G. Do not discuss the case with outside third parties. You may use an office assistant
or transcriptionist to assist you in the preparation of your report.

H. Do not perform any investigation on your own, i.e., attempting to obtain additional
records or interviewing participants in the case. |f you feel the file is mcomplete
please contact the enforcement staff at the board.

. Do not offer any recommendation about the apprqp
Subject. e

Do not make a copy of the records.

L.

M.
hearing, if is scheduled, you ngeﬁd to
assigned to the case. @

b g I, e p tt. And, 14 days before the
gan up ated currlculum vitae to the DAG

mgﬁl@ea ’é;»contact the Board and arrange to deliver

\ ] for services, payee data record form, and
_ W@@ 2 lt is necessary for you to retain the records you reviewed
T ‘I&ln té\e event you need to review them for either a meeting with

N.

| .
IMMUNITY FROM LIABILITY and LEGAL REPRESENTATION

Civil Code Section 43.8 states, in pertinent part:

. there shall be no monetary liability on the part of, and no cause of action for
damages shall arise against, any person on account of the communication of
information in the possession of such person to any hospital, hospital medical staff,

. professional licensing board or division, committee or panel of such licensing
board, the Senior Assistant Attorney General of the Health Quality Enforcement
Section appointed under section 12529 of the Government Code, peer review



committee, . . . when such communication is intended to aid in the evaluations of
the qualifications, fitness, character. . ." of a practitioner of the healing arts . . . . “

This statutory provision provides for immunity from civil liability for expert reviewers
and expert witnesses acting within the scope of their duties in evaluating and testifying in
cases before the Board. Should any problems arise in this area or if you are served a
lawsuit related to your participation in this process, you should immediately contact Board
staff. Failure to do so may result in a default decision being take against you.

Section 306 2 of the regulations prowdes that the Board through the Attorney
Generals Office shall provide legal representation under spec ‘ed conditions. This section
reads: :

“If a person, not a regular employee of the board f;;s;hlred or
expertise or to perform investigations for the I@ard of Chlropractr@ Examiners in the
evaluation of the conduct of a licensee or admmrstratlon of>a board exammatlon and such
person is named as a defendant in a civil action 5% e
statements made, investigations conducted or testi %
representation required to defend the defendant in t“zatacwrl actlon The board shall not be

liable for any judgment rendered agél‘ %Z%tﬁ”atgperson%g@be Attorney General shall be
utrllzed in those civil actions.” %% {j/ !%g%éﬁ
oy VY o

CONFIDENTIALITY /" @)
M‘a‘M {/?‘f L

Government Codev pcﬂ@n?ﬁiﬂ{]ﬁ:’:g glz?es confidential the character of information
~acquired in the coﬁ%rfse of v’f:festlgatlon c”onducted by the Board, except of course ina
report to the ag%ﬁ‘éy ssti

licensee of théw Board

patients, complalné?r%t and chlropractors involved. You will be given materials to review,
including relevant patlemt records and investigative materials. You are obligated not to
divulge any information contained in these materials to other parties. After your report is
written, all materials received should be returned to the Board. The obligation to preserve
confidentiality also extends to any assistant you may utilize in the preparation- of your
report. ‘

INVESTIGATIONS AND THE DISCIPLINARY PROCESS

The Chiropractic Board of Examiners is responsibie for investigating and bringing
disciplinary action against the professional licenses of chiropractors suspected of



violations of the Chiropractic Initiative Act of California, the California Code of Regulations,
and other applicable laws and regulations.

The Board’s hearings are conducted in accordance with the Administrative
Procedure Act (Government Code § 11150 et seq.). Its investigations are conducted
pursuant to Government Code sections 11180 though 11191.

The Board’s members are not involved in the investigatory process. The Board,
through the executive and investigative staff, identifies and takes appropriate action
against chiropractors who commit unprofessional conduct, i Iudlng acts or omissions
‘evidencing repeated negligence, gross negligence, or incomip etﬁence practicing underthe
influence of drugs or alcohol, practicing while mentally{f@r ph ysncally impaired affecting
competence, fraudulently billing patients or health i lnsu:vance ce;,npanles clearly excessive

,treatment or use of diagnostic procedures, alter { gror creatlr% false records, sexual

T
4hclude obtaining all relevant patient

Standard investigatlonsa»'z ; iy
e'f including the affected patient or patients,

,,zﬁ%?é?g

records, conducting intervi %WS‘WI’[ sses
~ and obtaining any addltx@nal lnfor‘ﬁ %Yé;psurance fraud cases, billing records and
msurance clalms are obta' ed \t i «es xlnf‘f“i mation is found that goes far beyond the

.
w«%”leand interview evidence is obtained, the case is

reviewed by the o‘a 0 determlne if an evaluation by an expert is necessary. If yes,
Board staff sen%”s the casgito an&expert reviewer who is qualified to render an opinion as to

stan%lard of care occurred.

el e submits his or her report, the Board makes a determination
if the matter should%b)}g&submltted to the California Attorney General’s Office to determine
‘whether sufficient ewtié{;ﬁ%ée exists to file an accusation against the subject chiropractor for
unprofessional conduct. If it is determined that sufficient evidence exists, an accusation is
prepared and served upon the subject chiropractor, and he orshe is given the opportunity

to contest the charges.

In a majority of cases, the case is settled between the parties. However, if the case
is not settled, a hearing is held before an Administrative Law Judge of the Office of
Administrative Hearings. The hearing may last from one day to several weeks, depending
upon the complexity of the case and the defense. Both sides may call expert withesses to .
support their views. This makes it incumbent upon the expert reviewer to ensure the
utmost care is taken when reviewing cases. The trier of fact (judge) hears evidence



. against and for the subject chiropractor and renders a proposed written decision, that is
submitted to the Board members for adoption as its decision in the matter. If the Board
members adopt the proposed decision, it becomes final; if the Board members do not
adopt the proposed decision, the administrative record is ordered including the transcript
from the hearing, the exhibits, and other documents. The Board members then decide the
case themselves based upon the administrative record and the disciplinary guidelines. The
Subject chiropractor may petition for reconsideration if dissatisfied with the decision or
proceed to take a writ of mandate to the appropriate Superior Court contesting the
decision.

STAGES OF EXPERT REVIEW

A. Investigative Review

(f/ N

After the investigator assigned to acase tg};:ias completed his or'he {;@lnvestlgatlon the

kes a P% §@‘?c“:ommenda’uon as to whether or

not a full expert evaluation is warranted. If the' : ecutlve Officer agrees that an expert

evaluation is necessary, that is where you come in '@f?e process.

%;f o % N gz \*

You the expert reviewer at thls%%;@% A }%ﬁ %contacted by the Board and will be
asked to review the case. Information will 9 (

Lt ed'te you that should be sufficient for
you to determine whether yogﬁmllgbe able"

t&f/

¢ evote the necessary time to the matter and

prepare an expert report{ﬁ’}”ya" timely, ;gnannew % you agree to review the case, you will be
provided with the case% ¢ that inc des_all necessary documents, statements, and other
evidence to render your opini
aspects of chiropy, stnct attentlon to information provided in the file. If you
should requwef% y oth ation or something is not clear, you should contact the
Board's repr;eentatwe a a_dg;eve ‘effort will be made to provide you with the information
necessary. ‘éﬁ N

.,,ﬁ? 2?1
You must“’i*e % embe hat at this stage, the review is primarily concerned with
whether the facts as'p ‘”‘”’ é ted constltute unprofessmnal conduct. You are not asked to be
an advocate for the Bd
objective, well reasoned and impartial because it is the primary factor in deciding whether
the case is submitted for disciplinary action. The Board is not interested in using your
services to advocate a position, make an example of a licensee or punish a licensee. The
" Board only wants you to provide an objective evaluation so that it can determine if public-
protection warrants the filing of disciplinary charges.  Your evaluation may also result in
the issuance of a lessor enforcement action such as a citation.

ererer

B. Hearing Testimony

Once the case is submitted for disciplinary action, and an accusation is filed, you may be



called upon to provide expert testimony, should the case go to a hearing. The majority of
cases are settled before a hearing is held.

If a case is set for hearing, the Deputy Attorney General (DAG) assigned to
prosecute the case will meet with you, perhaps several times, to review your expert
opinion. You will be asked to educate the DAG in the details of your opinion and to assist
in the presentation of that opinion in the clearest and most concise manner possible. You
may also be asked to assist in reviewing the opinions of the opposing experts and in
preparing cross-examination questions for them.

ff’if‘ .

During the hearing, you will be called as the Boardfgy’ expert witness to testify
concerning your opinion and the reasons for your oplnloﬁﬁ/ é%u will be asked questions by
the DAG and by the subject chiropractor or his or kg "’attorne if the chiropractor is
represented by counsel. The total time taken for yo,uiféf;itestimony W% e hearing varies with
the complexity of the case. The subject chlropract@PWIII have been @wded with copies of
any written opinions you have submitted durip the mvestlgatlve staﬁfejof the case. You
should always provide truthful testimony even lfé s oﬁryntrary to the interests of the Board.
You may also be asked to evaluate the opinions ek Jre s expert at

e pressed by respondent
J}z%prepare a written oplnlon.

4 by

tl

hearing because oftentimes responde{gts& g;(perts fa|

‘ ‘#fp i

SSIONAL CONDUCT”

The following are the prw,?ary that are used when making an expert reviewer is
evaluating a case. How j"e’ver you s b s, familiar as an expert in the field with all

applicable laws relatlngg,to the/pra¢tice.of chiropractic.

Ué ,‘mger ‘Quality of Care” includes other acts that constitute

ol
] sechon reads:
gﬁx{ g?(%g?

al _%;[ge action a @ ainst any holder of a license who is guilty of unprofessional
een broﬁﬁght to its attention, or whose license has been procured by

conduct WhICh has

Unprofessional conduct includes, but is not limited to, the following:

(a)  Gross negligence;

(b)  Repeated negligent acts;

(c) Incompetence;

(d)  The administration of treatment or the use of diagnostic procedures which are
clearly excessive as determined by the customary practice and standards of the
local community of licensees;

(e)  Any conduct which has endangered or is likely to endanger the health, welfare, or
safety of the public;

(f) The administration to oneself, of any controlled substance, or the use of any



(9)
(h)

1)
(k)

(1)
(m)

(n)
(0)
(p)
(a)
(r
(s)
(t)

dangerous drug or alcoholic beverages to the extent or in a manner as to be
dangerous or injurious to oneself, or to any other person or to the public, or to the
extent that the use impairs the ability of the person to conduct with safety to the
public the practice authorized by the license;

Conviction of a crime which is substantlally related to the qualifications, functions or
duties of a chiropractor;

Conviction of any offense, whether felony or misdemeanor, involving moral
turpitude, dishonesty, physical violence or corruption. The board may inquire into
the circumstances surrounding the commission of the crime in order to fix the
degree of discipline or to determine if such conviction was of an offense involving
moral turpitude, dishonesty, physical violence or corrup”tlon A plea or verdict of
guilty, or a plea of nolo contendre is deemed to b >4 cnnvnctlon within the meaning
of the board’s disciplinary provisions, wrespective’%’of a%bsequent order under the
provisions of Section 1203.4 of the Penal Co, The board?may order alicense to
be suspended or revoked, or may decline, ssue a license U up@n the entering of a

\(*r 4 r'
‘3{:@5\) Q\yy()

consumption, or self-administration of any%%ﬁ
any combination of those substdnces

%%or c’ ntrolled substance;

g %‘m;
m %ral t"réltude dlshonesty, or corruptlon

regulatl‘“ns adopted b -éthe board thererunder;
Making or%glvmg any/ false statement or information in connection with the
appllcatlon f@mss Iar ce of a license;

Impersonatlng“n appllcant or acting as a proxy for an applicant in any examination

rf‘»
. required by the board for the issuance of a license or certificate;

The use of advertising relating to chiropractic which violates section 17500 of the
Business and Professions Code;

The participation in any act of fraud or misrepresentation;

Except as may be required by law, the unauthorized disclosure of any information
about a patient revealed or discovered during the course of examination or
freatment;

The employment or use of persons known as cappers or steerers to obtain
business;

The offering, dellverlng, receiving or accepting of any rebate, refund, commission,



preference, patronage, dividend, discount or other consideration as compensation
or inducement for referring patients to any person;

(u)  Participation in information or referral bureaus which do not comply with section
317.1 of the regulations. '

(v)  Entering into an agreement to waive, abrogate, or rebate the deductible and/or co-
payment amounts of any insurance policy by forgiving any or all of any patient’s
, obligation for payment thereunder, when used as an advertising and/or marketing
procedure, unless the insurer is notified in writing of the fact of such waiver,
abrogation, rebate, or forgiveness in each such instance. (Subdlws:on contains

actual waiver language) %

(w)  Not referring a patient to a physician and surgeon o‘r’%ther licensed health care
provider who can provide the appropriate manag 0 §nt of a patient’s physical or
mental condition, disease or injury within his car s"@@pe of practice, if in the
course of a diagnostic evaluation a chlropﬁ’%ctor detect an abnormality that
indicates that the patient has a physical / faental condition; d églsease or injury that
is not subject to appropriate management by chlr%prgctlc method?” and techniques.
This subsection shall not apply where 1 atientstates that he or she is already
under the care of such other physician an U’”;% eon or other licensed health care

provider who is providing the apg prlate mana}l’ement for that physical or mental
condition, disease, or injury W|thm hlS @ er scd%* of practice.

(x)  The offer, advertisement, or substltutlonﬁ aj@pmalfmampulatlon for vaccmatlon

Because there are many%:ossxble VIO g%%@ns of the laws governmg the practice of

chiropractic, e\galﬁ}'f i’@ig ns of@fcgses vary with the subject matter of the possible

unprofessmnalfconduct%‘ ted" aﬁ‘?’\%%ﬁzhe major kinds of evaluations you may be asked to
4 .

These cases i volve the quality of care rendered to a patient or patients. The
general question asked in this context is whether the subject chiropractor’s treatment of the
patient constituted gross negligence, repeated acts of negligence, or incompetence.
Often, it is difficult to distinguish which of these definitions fits the treatment rendered and
often, the conduct described exhibits both incompetence and negligence or gross
negligence for a given patient’s treatment.

Unlike gross negligence, repeated acts of negligence and incompetence, one
“simple” departure from the standard of care is not considered unprofessional conduct.
Your evaluation should state whether in your opinion it is one act of simple negligence,
repeated acts of negligence, gross negligence or incompetence. You may have situations



where the subject’s conduct constituted both negligence and incompetence. You should
explain this in you report.

The determinations are often difficult to make, but that is why you are called upon
as an expert. With your knowledge of the standards of care within the chiropractic
community, especially in your area of expertise, we are asking you to render a professional
opinion based upon your education, knowledge, experience, and training.

2. Sexual Misconduct.
f:%,,
Sectlon 316 of the regulations prohibits certain sexual acts both on the premises
of a chiropractic business and with patients and other i ing gﬁ‘w" @}gals This section reads:
y L
“(a) Every licensee is responsible for the conduct;of employe%gsxor other persons
subject to his supervision in his place of practlce@and shall insure® 3 t all such conduct

in his place of practice conforms to the law a%%to the regyg}latlons hergém

ﬁ’?;‘

(b) Where a chiropractic license is used in conn( f n with any premises, structure or
facmty, no sexual acts or erotlc behwor |nvolv i atients, patrons or customers,

by a licensee with a pat' ;, cli ustomerg;f@r employee is unprofesswnal conduct and

cause for dlSCIp|lna|’y nduct ls:isubstantlally related to the qualifications,
L W

ensel

a 2?* . y

s
. . g .
This sectl% h’a not* a@plyto | xual contact between a licensed chiropractor and his or
person in !am‘y,

n eq“ Valent domestic relationship when that chlropractor

%@; )

[n this area i%%a ?““

chiropractor's sexual;

R

unprofessional conduct’

re e gasked to assess, based upon the standard of care, whether a

elationship or sexual conduct with a patient constitutes
ased on California law and the facts presented in each case.

0'%3”"‘

In evaluating these cases, you are not asked to evaluate the CREDIBILITY of the
complaining witness or whether the alleged statements or actions actually occurred. This
will be determined at the hearing, if one is held. For purposes of your review, you are to
assume that the complainant’s account of the doctor’'s conduct is true.

While some actions clearly constitute sexual misconduct, there are cases in which
you will need to consider whether the conduct was appropriate because the doctor used an
acceptable diagnostic or treatment technique. In these cases, your evaluation should



address whether the diagnostic or treatment technique is appropriate and whether the
doctor used the diagnostic or treatment technique in an appropriate manner with the
patient.

3. Excessive Treatment Violations.

California Code of Regulations Section 317 states that the “administration of
treatment or the use of diagnostic procedures which are clearly excessive as determined
by the customary practice and standards of the local community oflicensees...” The “local
community” is the State of California. In this type of case, ydu are asked to state the
standard of the community of licensees concerning the “‘%{Wber of chiropractic visits
necessary to treat a certain condition and the kind and, ) of diagnostic procedures
necessary to diagnose the condition. Excessive trea%nent wa% also constitute gross
negligence or repeated acts of negligence. The rance ind¢ stry does NOT set the
ce company co‘%’“sldered treatment to

be excessive is |rrelevant

4. General Unprofessional Conduct%’
Section 317 states that a chqupracto gim&“mbe ;dlsmpllned for unprofessmnal
conduct, which includes, BU S},%INOT LI%II'IJED TO certaln enumerated conduct. Any
unprofessional conduct wh ‘*;% set f®%!g as such in the Chiropractic Initiative Act,
governing regulations, @%aother st: L'?ates covez%l;gng the practice is referred to as “general ’
unprofessional conductiGene K;aj\i %%Wrofessmnal conduct reflects conduct which
demonstrates an ljﬁ%fltness%th\ et

2o
45%%’

© }ac’uce ch‘lropractlc that does not fit into other categories.
dentair | violations, you are asked to set forth the standard of
|roprac @ﬁ“ 3 eircumstances described, and perhaps the underlying
‘Tand then you‘f asked to describe in what manner the subject chiropractor




Section IV

THE OPINION ITSELF

There are Sample Expert Reports appended to this booklet at Section V. Please
refer to those when writing your report, but remember that they are guidelines only, and
that your case and the contents of your report will necessarily differ.

A. Contents. /{gﬁ; »
Your expert report should contain: },;;4%5 ff;é«;fé:,! .
L4 ,%%{?

1. An accurate Ilstlng of the records and»}zother docume;’t%r sent to you to be
suments provided forwyour review will be
ates f&%mped ) For example, if you

B
recerve a five- page investigation repo%ét?egd 0 pages of patient records each

| 1 to 55. You should re eﬁt
document in your evaluatlon.“’v o
report. It will also ensure that y@urte

will be organrzed and@ eﬁrcﬁ% ’;%% ‘

‘ -thazra”%%w@:r{;&eg;@atlent

(6} these numbers whenever you reference a
e |kstw%e DAG who WI|| later revrew your

U %ag,{ary of the patient’s case, including relevant patient history

and“ %esentrg@m complaint. Describe the subject chiropractor's

treatmént, and‘any subsequent treatment. Summarize the facts of the

Rer }Vember to state the standard of care for the community of

chiropractors, not just the way in which you personally would treat
y ‘ such a patient. The standard reflects what a reasonable chiropractor
» would do under the circumstances.

C. Specifically describe any departures from the standard of care and
explain why. Each finding of a departure from the standard of care
should be specifically described.

State your opinion as to whether the overall care of this patient constitutes
no departure, an ordinary departure, an extreme departure, a lack of knowledge or




ability, excessive treatment, excessive use of diagnostic or treatment facilities,
sexual misconduct, and so on, or any combination. You must also state the basis
for each opinion.

B. Violation vs. Mitigation.

In writing your report, you are asked to summarize the treatment rendered
and the findings of the subject chiropractor. In preparing your summary, you may
have identified certain factors that could have hampered accurate treatment.
Please remember that it is your obllgatlon to state thegstandard of care and the -
departure therefrom. v

Mitigation is defined as an abatement or d anﬁlnutlén of penalty or punishment
imposed by law. Although there are lnstances‘,yvhere mltlga;lng circumstances are
relevant to the imposition of any penalty eth@se factors will* % é,consndered by the
trier of fact. Therefore, you are asked {%{ refram@rom commie ntmg whether the
subject chiropractor should or should not%k;),le puni hed because of certain mitigating

or aggravating factors. The actual dISClplln to’be imposed on the chiropractor is
the province of the trler of ta 18 and you arie not expected to prescribe or.
?"?

k- :
y/ "f"ocus in an expert‘;r, view is whether there has been a departure
care @ff?&% ch mr,s@prakctlc? not whether the patient has been injured.
fi

'*imjury‘%éc%se of the violation of the standard of care may
0 gj?na’uon of the degree of departure, actual injury is not
unplg gessmnal conduct. Also, just because there is no injury

m\x}

doesin fz%t mean ther ygas n@;;zdeparture from the standard of care.
Gl 0
W,
D. Evaluation a@f%?hc
& the significant facts will not be in dispute. However in some
cases, (such as sexual misconduct or allegation of assault) significant facts may be
disputed. For example, the patient may state that something happened, while the
subject may deny that it occurred. Inthose cases, your opinion should not include
an assessment as to the subject and witnesses credibility, but if render an opinion
as to whether certain conduct constituted unprofessional conduct you should state
in your report whose statement you relied to reach that conclusion.

E. Assess the Standard of Care as of the Time of the Violation.

The standard of care of chiropractic is constantly evolving, and so it is



particularly important to be cognizant of the time that the violation occurred and
assess the case in terms of the standard of care AT THAT TIME.

This does not mean, however, that if you were not in practice at the time of the
violation, you are disqualified as an expert reviewer. If you are aware of the
standards at the time the violation occurred through your education, training and
experience, you may render an opinion on the case.

F. Objectivity.

'objec.;tivity, and view the
that may surround it. In
ﬁgﬁmagnitude of any civil

In performing your review, you should mainf
assigned case without regard to any other legal a;%;{tis@
specific, you should ignore the existence, no e%?éten“
judgments or settlements involving the cas nce you .%iy%not be reviewing the
same documents that were used to suppv or refute a civilicase, no attention
should be paid to any past adjudicatory; %ﬁow.
on the patient records and other case regords
other testimony of other expert witnesses.
testimony of patients or non-e@p‘ :




Section V

COMPENSATION

The Board staff will provide you with a form entitted “Expert Chiropractic Reviewer's
Statement of Services” and a form entitled “Payee Data Record” for use in billing for
services which you render to the Board as an expert reviewer. You will be asked to fill out
the Statement of Services form COMPLETELY for each ca